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Criminal Prosecution of Foreigners in
Poland: Procedural and Practical Aspects
DR. MICHAL PLACHTA*
I.

INTRODUCTION

The real situation, as opposed to the legal status,' of an alien ' against
whom criminal proceedings are conducted in a foreign country has seldom
been studied. No empirical survey on this topic has been made in any of
the Eastern European countries. In those states, the general statistical
data concerning prosecution and conviction of foreign defendants are not
readily available.3 The aim of this study is to present the procedural situation of a foreign defendant prosecuted in Poland as found through empirical research. Since the analysis is concentrated on procedural and
practical aspects, the problem of sanctions imposed by Polish courts will
not be addressed.
Two assumptions underlie the study. First, the legal and procedural
status of foreign defendants, determined both by domestic and international law, is not fully compatible with the proceedings carried out by the
criminal justice authorities, especially in comparison with native defendants. Second, the contemporary legal system does not provide a separate
and special procedure "only for foreigners."" Therefore, the basic problem
is an "adaptation" of the existing legislation to the particular needs of
foreign defendants. The questions that arise are whether these provisions
are flexible enough, and whether the legislature considers, to a substantial
degree, the specific situation of a foreign defendant.'
* Associate Professor, Jagiellonian University, Cracow, Poland, 1983 - 1990. The editorial work for this article was completed because of a research scolarship from the Alexander
von Humboldt Foundation, Bonn, at the Max-Planck Institute of Foreign and International
Criminal Law, Freiburg, Germany. The author wishes to thank both the Humboldt Foundation and the Max-Planck Institute for their assistance.
1. See Filar, Legal Position of an Alien in Polish Criminal Law, 12 PALESTRA 52-67
(1977); Lammich, Die strafrechtliche Behandlung von Auslandern und von Straftaten mit
Auslandsberuhrung in Polen, 20 JAHRBUCH FUR OSTRECHT 67 (1979); T. PUSYLEWITSCH, DIE
RECHTSTELLUNG DES AUSLANDERS IN POLAND

251-57 (1977).

2. Plachta, Remarks on the Term "Foreigner"in the Light of Criminal Law and International Law, 9 PANSTWO I PRAWO 73-82 (1986).
3. In Poland, the statistics concerning the number of foreigners convicted by courts
have been made available since 1982 to a relatively small group of people by the Ministry of
Justice, Department of Statistics.
4. Damaska, Road Traffic Offenses Committed by Foreigners, 3-4 REVUE INTERNATIONAL DE DROIT PENAL 15 (1971)[hereinafter R.I.D.P.].
5. It is noteworthy that the newly introduced preventive measure into the Hungarian
domestic legislation (i.e., bail) may be applied merely to foreigners residing permanently
outside the territory of Hungary (Law of 1985). See Georgy & Lammich, Entwicklung des
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In answering these questions, an unavoidable comparison of a native's situation with that of a foreigner is made, commonly followed by
the demand to grant equal rights to both. At the same time, such an
equalization of two different defendants, speaking different languages,
and originating from different cultural backgrounds, may easily prove to
be detrimental to the foreigner. There is no greater inequality than the
equal treatment of unequals s (i.e., idem non est idem). If there is no legal
ground to differentiate between these two groups of defendants, it has
often been done in the practical application of criminal law by the authorities.7 This can be seen in the milder treatment of a foreign offender
as compared with a native, a practice which is legally sanctioned in some
countries."
Because of the paramount importance of communication between the
criminal justice authorities and foreign defendants, the appointment of
an interpreter and the scope and effectiveness of his services will be examined in section III of this article. Since the structure of preventive
measures applied to foreign and native defendants varies, the decisionmaking concerning detention on remand and release on bail of an alien
will be analyzed in section IV. Finally, the role of the defense counsel for
the foreign defendant will be discussed in section V, and the role of the
diplomatic and consular representatives will be looked at in section VI.
II.

METHODOLOGICAL CONSIDERATIONS

There are some indications that Polish courts do not cope satisfactorily with the problems and difficulties encountered by foreigners in criminal proceedings.' The primary reason for carrying out this empirical research was the need to verify hypothetical and intuitive opinions on this
subject, and also to discover the most significant modifications which
might be expected in criminal proceedings and in the application of the
regulations in such cases..
The research is based on an analysis of criminal cases against foreign

Strafrechts, der Kriminalitat und der Strafzumessungspraxis in Ungarn seit dem Inkrafttreten des Strafzesetzbuches von 1978, 100 ZEITSCHRIFT FUR DIE GESAMTE STRAFRECHTSWISSENSCHArr 987 (1988).
6. Dennis v. United States, 339 U.S. 162, 184, 70 S. Ct. 519, 94 L. Ed.2d 734 (1950)
(Frankfurter, J. dissenting).
7. A similar problem has been reported in English practice. See N. WALKER, SENTENCING: THEORY, LAW AND PRACTICE 405 (1985).
8. For example, the Circular No. 34 of 25 September 1967 issued by the Swedish Public
Prosecutor recommends "milder" treatment of foreigners who have committed traffic offenses. See Steen, Sundberg & Sundberg, Les infractions routiers des tranqers en Suede,
3-4 R.I.D.P. 268 (1971). Similarly, in Great Britain, if the offense is a minor one, the fact
that the perpetrator is due to return to his home country before he can be properly tried
sometimes persuades the police to warn him instead. This reason is mentioned in the internal instructions of some police forces. See N. WALKER, supra note 7, at 404.
9. Gardocki, Criminal Cases of ForeignersBefore Polish Courts, 1 PROBLEMY WYMIARU
SPRAWIDLIWOSCI 107-121 (1980).
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defendants who were sentenced, or whose proceedings were suspended
from 1975 to 1978. The cases were chosen based on whether the defendant was a Polish citizen. Not only were the files of the cases available, but
with the permission of the Minister of Justice and the General Procurator, so were other courts' and procurators' documents (e.g., reference
files).
The cases were from three districts: Gdansk, Warsaw and Katowice.
The choice of these districts was based on the data from the Ministry of
Justice and the General Procurator's office which revealed that the majority of criminal cases against foreigners were concentrated in these areas,
as a result of border crossing and tourist traffic. Since the files of all cases
concerning common offenses and one third of cases concerning offenses
against regulations on foreign currency exchange were analyzed, it may be
assumed that this research is representative of all the criminal cases involving foreigners in Poland.
Although these cases dated from 1975 to 1978, the results obtained
are not merely of historical significance. Based on the information gathered from the Ministry of Justice and the General Procurator's Office, as
well as from numerous talks with judges and procurators, there are constant and deeply rooted habits and patterns in handling the cases of foreigners which have not been abandoned. Furthermore, the judgments of
the Supreme Court and the opinions expressed in the doctrine" confirm
that the findings of the research truly reflect the main tendencies regarding prosecuting foreigners in Poland. Interestingly enough, they are consistent, to some extent, with the reports from other countries."
The research sample includes 308 cases with a total of 364 defendants. Most cases never reach the court either because they are discontinued, conditionally discontinued, or suspended by the procurator in the
pretrial stage."2 Two groups of cases were distinguished:
Population I: 215 cases with 59 defendants which were heard by the
court; and
Population II: 93 cases with 105 suspects which were decided by the
procurator.
Although the great majority of foreigners visiting Poland (about

10. Kolodziej, Comment to two Judgments of the Supreme Court of 13 May 1981: V
KRN 79/81 & V KRN 83/81, 10 PROBLEMY PRAWORZADNOSci 63-67.
11. J. SCHUTTE, TRANSFER OF CRIMINAL PROCEEDINGS: THE EUROPEAN SYSTEM, IN INTER-

320 (M. Bassiouni ed. 1986).
12. Article 15 of the Polish Code of Criminal Procedure [hereinafter CCP] of 1969 provides that if an impediment arises which prevents the conduct of proceedings for a lengthy
period and, in particular, if the accused cannot be arrested or cannot participate in the
proceedings because of mental disease or other serious illness, the proceedings shall be suspended until such impediment is removed. See CODE OF CRIMINAL PROCEDURE OF THE POLISH
PEOPLE'S REPUBLIC (M. Abrahamowicz & H. Horbaczewski eds. 1979). As a typical "impediment" in cases of foreigners, it was invoked that "the suspect has left Poland."
NATIONAL CRIMINAL LAW
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90%) have been nationals of socialist countries, the research revealed a
completely different proportion between defendants from socialist and
non-socialist countries. Among the 364 defendants mentioned above,
there were only 92 persons from socialist countries (26%), and as many as
264 persons from non-socialist countries (74%). This can be explained, to
some extent, because in the majority of cases against citizens from European socialist countries, the criminal proceedings are transferred to the
appropriate authorities in their home countries for prosecution. This international assistance and cooperation in criminal matters does not apply
to citizens of the non-socialist countries,"3 despite
the fact that bilateral
4
agreements provide for transfers of this kind.
III. THE

RIGHT OF THE FOREIGN DEFENDANT TO AN INTERPRETER

A. Duty to Appoint an Interpreter
In criminal proceedings carried out against an alien originating from
a different cultural and linguistic background, it is of particular importance to provide an interpreter to assist the alien defendant in dealing
with the criminal justice authorities. The criminal process is particularly
terrifying to a foreign defendant who does not understand the official language well enough to communicate with the court or his counsel nor understand the testimonies presented against him. Moreover, without the
assistance of an interpreter, the probability of prejudicial error towards
the defendant is great, and the likelihood of detecting such error is low.
The quality of justice a defendant receives should not depend on his ability or inability to speak a foreign language. Moreover, an interpreter who
is not only fluent in the language spoken by the defendant but who also
has a sufficient knowledge of the law, may be more important and valuable to such defendant than the defense counsel, particularly if the defense
counsel does not speak the language of his client.
There are two possible viewpoints regarding the availability of the
interpreter's services. The first viewpoint assumes that this should be
considered as a separate and fully independent procedural right vested to
a defendant.' In such a case, there must be a precise determination of
13. Plachta, Transfer of Proceedings and Transfer of Prisoners: New Instruments of
Cooperation in Criminal Matters among the Socialist Countries of Eastern Europe, 3
CONN. J. INT'L L. 320-22 (1988).
14. See, e.g., Treaties on Legal Assistance in Criminal Matters signed by Poland with
the following states: Austria, 14 DZIENNIK USTAW (JoURNAL OF LAWS) (1980)[hereinafter
Dz.U.]; Algeria, 10 Dz.U. (1982); Morocco, 14 Dz.U. (1983); Tunisia, 11 Dz.U. (1987); and
Libya, 13 Dz.U. (1987).

15. An attitude assuming that a non-English speaking defendant has a constitutional
right to an interpreter is represented in American doctrine, although no absolute right to an
interpreter has been established. See, e.g., The Right to an Interpreter,25 RUTGERS L. REV.
145 (1970); Cronheim & Schwartz, Non-English Speaking Persons in the Criminal Justice
System: Current State of the Law, 61 CORNELL L. REV. 289 (1976); Safford, No Comprendo:
The Non-English Speaking Defendant and the Criminal Process, 68 J. CRIM. L. & CRIMINOLOGY 15 (1977).
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the sources and grounds of that right, as well as its scope, and the admissibility of a waiver of that right. The second viewpoint sees the appointment of an interpreter in terms of conditions assuring and protecting fundamental procedural rights accorded to a defendant. Therefore, the
necessity and duty to appoint an interpreter are derived from a foreign
defendant's right to cross-examination, to effective counsel, and to confront adverse witnesses. 6 The latter attitude prevails in Polish doctrine
and domestic law.
Recently, there has been a tendency in contemporary legislation to
depart from full discretion of the criminal justice authorities in appointing an interpreter towards the duty to do so as imposed by the legislature."7 Its scope and grounds vary in different countries. In Poland, the
duty to appoint an interpreter is provided in Articles 62, 159, and 354 of
the Code of Criminal Procedure (CCP).1" Moreover, the 1985 law on the
organization of common courts 9 has introduced a new regulation pursuant to which a defendant who is unable to speak Polish has a right to
make and to give statements and to express his opinions in his native
language through an interpreter. The authorities carrying out the criminal proceedings, such as the police, procurators, and courts, are therefore
obligated to appoint an interpreter if a defendant has "unsuitable command of the Polish language" (Article 62 of the CCP), or if he is a "person without a command of Polish" (Article 159 of the CCP). 0
Of the 364 defendants, only one in every five had a suitable command of Polish. In determining such a command, the authorities took
into account the various circumstances indicating the relationship between foreign defendants and Poland (e.g., birth place or residence in Poland, marriage with a Pole (38.6% of all defendants concerned)). Those
circumstances were usually revealed during the interrogation or they were
derived from documents concerning the family situation or the defend-

16. Plachta, Role and Function of an Interpreter in Polish Criminal Procedure, 10
PALESTRA 53 (1979).
17. 0. CHANNAN, THE ROLE OF THE COURT INTERPRETER 23-28 (1982).

18. When the accused does not have a suitable command of the Polish language, the
order of the presentation of charges against him, the charge sheet, and decisions subject to
review or concluding the proceedings shall be delivered to the accused or announced to him
with a translation. CCP, supra note 12, art. 62. Article 159(1) of the CCP provides that an
interpreter shall be summoned whenever it is necessary to examine a person without a command of Polish. An interpreter should also be appointed whenever it is necessary to translate into Polish a document written in a foreign language, or to translate a Polish document
into a foreign language. Id. art. 159(2). Finally, if the accused has communicated with the
court through an interpreter, at least the final conclusions of the arguments shall be translated to him before he is allowed to present his closing argument. Id. art. 354.
19. 31 Dz.U. No. 137 (1985).
20. Similar criterion of the duty to appoint an interpreter can be found in the majority
of countries. See, e.g., France, Code d'instruction Criminelle, arts. 344, 497.; G.D.R., Code of
Criminal Procedure (CCP) § 383; Bulgaria, CCP, arts. 11, 70 and 98(7); Sweden, Code of
Judicial Proceedings, ch. 5 § 6; Denmark, the Law on Criminal Justice, art. 149; Canada, the
Chart of Rights and Freedoms, art. 14.
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ant's citizenship. The statements made by both the customs officer (25%)
and the defendant himself (13.5%), in determining the defendants' command of Polish, where no additional circumstances were presented to
support such a contention, have created some controversies. Evidently,
the suspects interrogated by the police and procurators during pretrial
investigations felt forced to say that they had a "suitable command of
Polish" in order "not to cause troubles" for these authorities and to free
them from their duty to appoint interpreters. In such instances, the
courts have often discovered at trial that the defendant could hardly
speak or understand Polish. As a result, the courts then faced the difficult
problem regarding the validity of the procedures which were followed
during the preliminary investigation in the absence of an interpreter.
B.

Scope of the Interpreter'sServices

The wording of Article 62 of the CCP 21 does not state precisely and
categorically the form in which the translation of the decisions should be
made available to a foreign defendant. One might, therefore, concluded
that it is enough to provide him with an oral interpretation of the decisions, especially when they are announced orally. However, this reasoning
is not convincing. If the content of a decision has been made available to
a foreign defendant only through an oral interpretation, the passage of
time may prove this form insufficient and make his defense very difficult.
For example, it is almost impossible to prepare an adequate appeal and to
seek review if the details and the reasoning of the decision are forgotten
and if a copy of the decision is available only in a language foreign to the
defendant. Therefore, the defendant should be provided with two
22
documents:
1. A copy of the decision mentioned in Article 62 of the CCP;
and
2. a written translation in defendant's native language.
The research revealed that these recommendations have not been followed by the procurators or the courts. In the majority of cases, foreign
defendants with no command of Polish were provided only with the oral
interpretation of the decisions. An order presenting charges to the suspect 23 is a good example: In only 4 percent of the cases where the foreign
defendant did not speak Polish, an order was not translated, but as many
as 88 percent of those defendants receiving a translation were provided
only with an oral interpretation. Written translations were available only
in 8 percent of such cases. The rate of written translations were around

21. CCP, supra note 12, art. 62.
22. A different solution has been adopted in Soviet criminal procedures where "the investigation and trial documents are handed over to a defendant translated in a foreign language." Basic Principles of the Criminal Law of the U.S.S.R. and Union Republics of 1958,
art. 11.
23. CCP, supra note 12, art. 269.
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15 percent with respect to other orders.
One of the characteristics of a practice in this context is the rate of
decisions which have not been translated in violation of the provisions,
providing expressis verbis a duty to appoint an interpreter. The research
revealed that an order requesting extension of the detention on remand
was made available to the foreign defendant in his native language. Similar orders issued by the procurator were not translated for 58 percent of
foreign suspects. Where only 9.3 percent of the orders on preliminary detention were not translated, the rate increased to 78 percent in cases
where the second order had been issued in the same case. At the same
time, the rate of the written translations decreased from 43 percent to 7
percent, respectively. The discrepancies were even more apparent where
the courts' decisions were concerned.
For procedural purposes, the duty to appoint an interpreter or to
provide translation is expressly imposed in only two provisions of the
CCP: Article 159 (interrogation) and Article 354 (closing arguments). As a
consequence, the interpretation at the trial, although highly desirable, is
not mentioned expressis verbis. Such a brief and incomplete regulation
may neither be approved nor recommended, 2 since it has had an undesirable impact on practice.
One of the most important actions at the preliminary investigation
(i.e., the acquaintance of the suspect with all the materials and evidence
gathered at that stage and the inspection of the record by the suspect
himself)25 was carried out without providing an interpreter to one-fifth of
the foreign suspects with no command of Polish. Furthermore, there were
hardly any annotations in the trial records which would have indicated an
interpretation of at least the final conclusions of the parties' arguments.
It seems advisable that the trial record of a particular case be made available to the foreign defendant through an interpreter.2 6 To this end, not
only the mere presence of the interpreter at the trial should be recorded,
but also his translations should be documented in the record.
C.

Persons Appointed as Interpreters

Proper qualifications of an interpreter guarantee the adequacy of the
translation and make the communication between the court and a foreign
defendant possible. In cases where foreign defendants are not assisted by

24. Plachta, supra note 16, at 55.
25. CCP, supra note 12, art. 277.
26. The relevant provision to that effect has been embodied in the CCP of the G.D.R. §
3. A similar opinion has been expressed by the American and Soviet Supreme Courts. See
Negron v. New York, 434 F.2d 386, 387 (2nd Cir. 1970); ZBORNIK POSTANOVLENIJ
PREZYDJUMA

I OPREDELENIJ SUDEBNOJ

KOLLEGJI PO UGOLOVNOM

DIELAM

WIERKHOVNOGO

SUDA [Collection of Judgments and Decisions of the Criminal Chamber] 278 (1981). The
Illinois courts have, however, rejected the contention that the proceedings must be immediately and fully translated to the defendant. See People v. Torres, 18 IUl.App.3d 921, 926, 310
N.E.2d 780, 784 (1974) (citing Tapia Corona v. United States, 369 F.2d 366 (9th Cir. 1966)).
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a defense counsel, an interpreter performs a more sophisticated role of a
"procedural guide," (i.e., someone between a "court assistant" (in terms
of the court's clerk) and the counsel for the defense). They do not expect
from him only precise translation, but also an explanation of the legal
terms as well as the meaning and consequences of a procedural action.
Ideally, the interpreter's knowledge of a particular language would go
27
hand in hand with his knowledge of the law and the legal parlance.
Since the provisions relating to court experts are applicable to interpreters (Article 159(3) of the CCP), not only can a professionally sworn
interpreter be appointed, but also, any person generally recognized to
have sufficient command of a particular foreign language may act as an
interpreter if he is properly qualified. This does not mean that sworn interpreters should not be preferred.28 Unlike professional interpreters,
other persons performing this duty are inclined to explain rather than
translate to the foreign defendant.
The research revealed the difficulties in ensuring that a sworn interpreter be available when needed. The research also showed that a great
number of the various persons appointed had, more or less, formally performed the duty of an interpreter. The main objection against this practice derives from the fact that a considerable number of those persons
were legally unqualified (i.e., they could not be appointed as interpreters
in accordance with CCP provisions).2 9 It is interesting to note that despite the lack of geographical, legal, and other proximities between Poland and the United States, Polish practice is similar in that respect to
American practice, where judges have not hesitated to use partisan translators.3 1 Moreover, only in rare cases have the judgments been reversed

27. Gillissen, L'application des lois penales aux militaires a l'trangerdans les rapports intra-Europeens, Daorr PENAL EUROPEAN 37 (1979); Womnner, Der Auslander vor
dem Strafrichter -der Strafrichter vor dern Auslander, No. 2, 26 BEWAHRUNGSHILFE 122

(1979).
28. A tendency towards employment or appointment of professional interpreters has
been manifested in the Anglo-Saxon countries. See, e.g., the American Court Interpreters
Act 1978, 28 U.S.C. § 1827 (1982). See also 0. CHANNAN, supra note 17, at 23. In Poland, the
sworn interpreters are employed pursuant to the Sworn Interpreters Law of 1968, 35 Dz.U.
No. 244 (1968).
29. CCP, supra note 12, arts. 30, 179.
30. Due to the wide discretion given to the trial court regarding whom the court may
appoint as an interpreter, convictions have been affirmed despite the use of an interpreter
who was the deputy sheriff who helped investigate and arrest the accused (State v.
Firmatura, 121 La. 676, 46 So. 691 (1908)); the injured complainant (Sellers v. State, 61
Tex.Crim. 140, 134 S.W. 348 (1911)); a witness (Green v. State, 260 A.2d 706 (Del. 1969)); an
employee in the county attorney's office (Bustillos v. State, 454 S.W.2d 118 (Tex.Crim.App.
1971)); the defendant in a prior civil suit brought by the accused (State v. Boulet, 5
Wash.2d 654, 106 P.2d 311 (1940)); the wife of the witness (United States v. Addonizio, 451
F.2d 49 (3rd Cir. 1971)); and even the mother of the raped girls who needed to testify (Almon v. State, 21 Ala.App. 466, 109 So. 371 (1926)). In Illiois, policemen, state employees,
and co-defendants are not disqualified solely on the ground that they may be interested
parties. See People v. Torres, 310 N.E.2d at 780; People v. Rivera, 13 III.App. 3d 264, 300
N.E.2d 869 (1973); People v. Delgado, 10 III.App. 3d 33, 294 N.E.2d 84 (1973).
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due to partisan interpretation."1 Courts, in both countries, in exercising
their discretion, have used and continue to use relatives, witnesses, and
friends, or in the alternative, courts have pressed clerical personnel into
service.
The findings are therefore not surprising. Within a total of 402 interpreters in the examined cases, there were 185 (46%) sworn interpreters
and 217 (54%) other persons. The rate of sworn interpreters from 1975 to
1978, decreased from 69 percent to 44 percent. In 42 percent of these
cases, where more than one interpreter was acting, the "division of work"
was as follows: A sworn interpreter translated documents, decisions, judgments, statements, etc; whereas, others interpreted during pre-trial interrogation and at trial.
A question arises as to whether the authorities carrying out the criminal proceedings are obligated to provide the foreign defendant, who does
not speak Polish, with an interpreter, or whether the statute requirements are satisfied when the court provides an interpretation into a language, other than his native language, that the defendant understands.
Although Polish domestic law is silent on that subject, the latter procedure may be approved only if the foreign defendant explicitly states that
he understands another language and he agrees to have witness statements, decisions, etc., translated into that language. Of the 263 foreign
defendants who did not speak Polish, translations into native languages
were provided for 165 (62.7%). That requirement was not satisfied among
two thirds of the remaining defendants despite their firm objections
against interpretation into another foreign language.
D.

Costs of Translation and Interpretation

A number of international instruments declare the defendant's right
to an interpreter "free of charge."3 3 Polish domestic law violates Article
14 of the International Covenant of Civil and Political Rights because of
Poland's lack of satisfactory regulation concerning payment for the interpreter's services. In some instances, these costs are much higher than a
fine imposed. An argument that the foreign defendant does not need to
pay in advance, nor to bear the costs of criminal proceedings cannot be
accepted since the fear of paying them after the proceedings 4 may impair
his rights both to an interpreter and to effective assistance of counsel.
The mere declaration of the "right to assistance of an interpreter free of
charge" in 1985 Law on the Organization of Courts is not sufficient since

31. Cronheim & Schwartz, supra note 15, at 308; Safford, supra note 15, at 26.
32. The former solution is explicitly provided for in the Basic Principles of the
U.S.S.R., supra note 22, art. 11.
33. See e.g., the European Convention on Human Rights and Fundamental Freedoms
of 1950, art. 6.
34. Article 546 of the CCP provides that in the decision concluding the proceedings, the
court shall always determine to whom the costs of the proceedings shall be charged. CCP,
supra note 12, art. 546.
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the domestic regulation on the costs of criminal proceedings have remained unchanged. Part XIII of the CCP (Court Costs) has not been
3
mentioned in Part VIII of the 1985 Law as being repealed or amended. 5
As a consequence, pursuant to Article 547(1) of the CCP, a convicted person shall be charged by the court with all costs of the proceedings, including expenses incurred in the course of preliminary investigation. At the
same time, the "costs of the proceedings" shall also include the fees of
interpreters (Article 554(2)).
The research revealed that nearly two thirds of foreign defendants
were charged with the "costs of the proceedings;" hence, they were made
responsible for bearing all expenses of an interpreter's services.3 6
IV.

A.

APPLICATION OF THE PREVENTIVE MEASURES TO FOREIGN
DEFENDANTS

Grounds and Scope of Application

The availability of preventive measures for foreigners, as compared
to natives, are secured in the domestic laws of many countries in one of
the following ways:
1. Broadening of the legal grounds for their application (i.e., circumstances on which the respective decision must be based);
2. relinquishment of some conditions and requirements;

7

and

3. expanding the catalogue of measures applicable to aliens in comparison with natives.3 8
When criminal proceedings are carried out against a foreigner, it is
35. See 31 Dz.U. No. 137 (1985).
36. In Western Europe, the European Convention on Human Rights and Fundamental
Freedoms of 1950 (art. 6) and judgments of the European Court of Human Rights in Strasbourg have decidedly influenced the domestic legislation and judicial practice in member
states of the European Council. The Court ruled that the "right to an interpreter" obligates
the competent authorities to appoint an interpreter to assist a defendant free of charge
regardless of the defendant's financial resources. Consequently, the state agencies have to
bear all the expenses incurred because of the translation as well as the interpreters' fees. See
Luedicke, Belkacem, Koc v. Federal Republic of Germany, European Court of Human
Rights, 29 Ser. A (1978). See also P. VAN DIJK & G. VAN HOOF, THEORY AND PRACTICE OF THE
EUROPEAN CONVENTION OF HUMAN

RIGHTS

271 (1984).

37. In Norway and the Netherlands, the legislators have struck down certain minimum
penalty for an offense as a condition of preliminary detention (six months and four years,
respectively). As a consequence, an alien can remain in custody irrespective of the offense he
is deemed to have committed. In the Netherlands, preliminary detention of a perpetrator of
a traffic accident is valid when he is intoxicated or an accident has resulted in the death or
serious bodily injury of a victim; however, a non-resident can be detained on remand if he
has perpetrated any traffic offense. See Berling, Les infractions routiers des Rtrangers aux
Pays-Bas, 3-4 R.I.D.P. 237 (1971).
38. In Romania, the G.D.R., and Hungary, bail may be posted and a defendant released
on remand provided that he is either a foreign national or resides permanently abroad. See
Romania Law of 1970, art. 5, CCP § 136 of the G.D.R.. See also Georgy & Lammich, supra
note 5, at 957.
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often assumed by judges and public prosecutors that his temporary stay
in Poland eo ipso justifies the presumption that he might abscond." In
many instances, the brief formula that "the defendant resides permanently abroad," which is involved in an order of detention, seems to satisfy the statute's requirements."' We cannot, however, take for granted
that whenever an alien legally returns to his home country, this automatically means he has absconded.
Although most contemporary legislation makes no distinction between "nationals" and "non-nationals," but rather "residents" and "nonresidents," the fact remains that a foreigner most likely does not have
residence in Poland. In such cases, the danger of absconding is deemed to
exist. Therefore, in practice, judges will more readily order a foreigner to
be detained on remand than someone whose appearance in court seems to
be guaranteed through his work, fixed abode, family ties, etc."'
The frequent use of preliminary detention in cases including alien
defendants can be, to some extent, attributed to the ways that legal
grounds and requirements are formulated. At the same time, it must be
borne in mind that the penological and psychological impact, as well as
the social consequences of a particular preventive measure, may be different depending on whether it is imposed on a native defendant or on a
foreigner. For example, the duty not to leave one's place of residence and
to report to the police station is considered by native defendants as a
relatively unobtrusive measure, whereas it is viewed quite differently by
foreign defendants. The latter group finds it much more restrictive because they are forced to remain in a foreign country against their will and
to the detriment of their interests. Overall, one cannot actually expect
that the preventive measures imposed on foreigners will serve any "rehabilitative" or "preventive" purposes.42
B.. Structure of the Measures Applied
The research revealed significant differences in the practical application of preventive measures between Polish and foreign defendants. The
differences refer to the structure of the measures imposed, their legal
grounds and functions as well as forms and amount of bail. The following
table illustrates the structure of preventive measures imposed on foreign
defendants as compared to those applied to Polish defendants from 1975
to 1978.

39. See other examples cited by Damaska, supra note 4, at 18.
40. Jeurissen, Les infractions routiers des &rangers, 3-4 R.I.D.P. 115 (1971).

41. In Denmark (art. 780 of the CCP) and Sweden (§ 2, Ch. 25 of the Code of Judicial
Proceedings), an order to detain on remand can be based on the very fact that the defendant resides abroad.
42. The "rehabilitative" and "preventive" functions of preventive measures are pointed
out and extensively discussed in Polish doctrine. See, e.g., Z. IWASZKIEWICZ, SOCIAL GUARANTEE AS A PREVENTIVE MEASURE 114 ( 1971); F. PRUSAK, NON-CUSTODIAL PREVENTIVE MEASURES IN CRIMINAL PROCESS 98 (1978).
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Unlike other countries where foreigners remain in custody more often
than natives pending trial,' 3 the role of preliminary detention as applied
to foreign defendants is of minor importance in Poland. The detention
rate within this group of defendants is 45.9 percent as opposed to 67.8
percent among native defendants. That lower rate is attributable not only
to the more frequent use of bail, but also to the common police practice
of temporary seizure of foreigners' passports and other travel documents.
Although a receipt is issued, the absence of a legal ground for such practice is obvious. Since this measure offers some advantages to such defendants (e.g., the foreign defendant is prevented from leaving Poland without
the need to be kept in custody), it should be embodied in the CCP catalogue of preventive measures. Only in this way, a guarantee of the rights
of foreign defendants can be secured. At the same time, the statute regulation would restrict the police arbitrariness.
Bail plays a dominant role as a preventive measure. Its rate is five
times higher with respect to foreign defendants as compared to Polish
defendants. The rate of preliminary detention and bail is 95.7 percent;
others are of marginal importance. The highest rate of detention occurred
among Arab defendants. This rate may be explained, to some extent, by
the nature of offenses committed (i.e., mainly violent crimes). Whereas,
the rate of bail was highest among defendants from the Federal Republic
of Germany and other highly developed Western countries.
Another indicator, such as the frequency of applying preventive measures, may be used in revealing differences in such application by both
groups of defendants."" The frequency proved to be as high as 79.1 percent in cases of foreigners, whereas it was three times lower with respect
to Polish defendants - between 26.8 percent and 28.3 percent from 1975
to 1978."1 This discrepancy is even more evident where non-custodial
measures are taken into account - 43.1 percent for Polish defendants as
opposed to 8 percent for foreign defendants.
C.

Detention on Remand
1.

Grounds for Application to Foreigner Defendants

The CCP and other statutes have no provisions concerning grounds

43. In the Netherlands, the detention rate among foreign defendants is twice as high as
that among Dutch defendants (27% and 13%, respectively). See J. ScHurrE, supra note 11,
at 320. Similar tendencies are reported in the Federal Republic of Germany. See A. JEHLE,
UNTERSUCHUNGSHAFT
ZWISCHEN UNSCHULDSVERMUTUNG
UND WIEDEREINGLIEDERUNG
114
(1985); for France, see Sole, Delinquance et Immigration, LE MONDE 21, 19 December 1985.;
and for Switzerland, information provided by the Bundesamt far Statistik: Rechtspflege,
Bern, 15 January 1990.
44. It is expressed by the relation of the total number of measures imposed to the number of defendants.
45. Bienkowska, Pyrzak, Skupinski & Tokarczyk, Social Guarantee and Other Preventive Measures in the Years 1970-1982, 17 STUDIA KRYMINOLOGICZNE, KRYMINALISTYCZNE I
PENITENCJARNE 88 (1986).
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for application of preventive measures that expressly refer to foreign defendants in terms of having a special or discriminatory treatment. Therefore, it cannot be assumed that, apart from procedural reasons, "important social considerations" require preliminary detention of an alien
offender.' 6 Finally, The CCP does not provide any legal ground for preliminary detention of a defendant merely because he is a foreigner. Pursuant to Article 217 of the CCP, preliminary detention may be imposed
on a defendant if:
1. There is a good reason to fear that the accused may go into hiding,
particularly if he has no established residence in this country,'" or
when his identity cannot be established;
2. there is a good reason to fear that the accused would induce other
persons to give false testimony or attempt to obstruct the criminal
proceedings in some other manner;
3. the accused has been charged with a felony' 8 or with a relapse into
criminal activities under conditions provided in the Penal Code; 49 and
4. the accused has been charged with an act which creates a serious
danger.
The latter ground raises the most serious objections, for its vague
formulation may threaten the defendant's rights. Despite a proposal
aimed at repealing that provision," preliminary detention was and continues to be most frequently used by Polish procurators and courts." The
research confirmed this pattern when foreign defendants are concerned.
Nearly every second order of detention (47.4%) was based merely on section (4), and in the majority of cases, the reasoning was limited to the
Code's formula. At the same time, section (4) may be used cumulatively
with others. The research proved that this section was invoked in as
many as 80 percent of all orders.

46. Velu, Le regime de l'arrestation et de la detention preventive a la lumire de
l'6volution du droit international,8 REV. D. PENAL & CRIMINOLOGIE 721 (1965).
47. At this point, I cannot follow the translation of the CCP by Abrahamowicz and
Horbaczewski, where the term "permanent residence" is used. Abrahamowicz & Horbaczewski, supra note 12, at 139. All that is required in art. 217(1)(1) of the CCP is that the place
of residence not be established or defined. It is not, however, the same as not having a
permanent residence. Id. art. 217(l)(1).
48. A felony is an offense threatened by the penalty of deprivation of liberty for a term
of not less than three years, Penal Code of 1969, art. 5(2).
49. This applies to a situation when an offender sentenced to imprisonment after having served at least 6 months of the penalty, commits an intentional offense similar to that
for which he had been sentenced within 5 years of his release from prison, Penal Code of
1969, art. 60(1).
50. Waltos, The Model of the Polish Criminal Procedure de lege ferenda, 3 PANSTWO I
PRAWO 35 (1981); Murzynowski, Arrest and Detention on Remand in Criminal Proceedings,
3 RUCH PRAWNICZY EKONOMIcZNY I SOCJOLOGIcZNY 11 (1984).
51. S. WALTOS, CRIMINAL PRocEss: AN OUTLINE OP A SYsTEM 305 (1986).
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2.

Duty to Notify the Diplomatic and Consular Office

Even if the domestic law does not allow any differentiation, a foreign
detainee may be under severe practical impediments in obtaining the
same treatment as a detained Polish national. Language difficulties may
be compounded by ignorance of the legal system and the rights it affords
in the country of detention, as well as lack of family or other contacts to
make arrangements for legal representation. Traditionally, international
practice has allowed consular access to such persons so that the consular
authorities might assist the redress of this imbalance. Such access is, however, not possible until the diplomatic or consular office receives the relevant information from the competent authorities of the host state. The
latter are therefore obliged to inform the consular representatives of the
sending state that a national of that state has been arrested, committed
to prison or to custody pending trial, or has been detained in any other
manner. The duty to convey this relevant information is regulated both in
the domestic law and at an international level. In Poland, this duty is
required by Article 539 of the CCP 52 and in two executive legal acts.5 3 In
international relations, the respective norms are embodied in three kinds
of commitments:
1. Common international instruments, such as the Vienna Convention
on Consular Relations (Article 36);0"
2. customary international law; 55 and
3. bilateral consular conventions.
The importance of the latter example is highlighted by the fact that
the Polish legislature has attributed priority to the relevant norms embodied in international conventions and treaties over the provisions of
Part XII of the CCP ("Proceedings in Criminal Cases in International
Relations"), which provides, inter alia, for the duty to notify the consular
office."

52. Art. 539 of the CCP provides that whenever an alien is subjected to preliminary
detention, the consular office of that foreign state having territorial jurisdiction or, if there
is no such office, the diplomatic mission of such state should be promptly notified. CCP,
supra note 12, art. 539.
53. Circular of the Minister of Justice, Instruction on International Legal Assistance in
Civil and Criminal Matters, Dziennik Urzedowy Ministerstwa Sprawiedliwosci of 1970, May
25, 1970, No. 4, item 14, §§ 150-152; Instruction of 4 February 1974 issued by the Procurator
General on criminal proceedings in international relations, § 16 (not published).
54. Vienna Convention on Consular Relations, April 24, 1963, 596 U.N.T.S. 262 (this
convention has not been ratified by the socialist countries of Eastern Europe). See generally
J. SUTOR, DIPLOMATIC AND CONSULAR LAW (1977).
55. See H. SEN, A DIPLOMAT'S HANDBOOK ON INTERNATIONAL LAW AND PRACTICE 323
(1965); Fitzmaurice, Draft Convention on Consular Relations, [1960] BRIT. Y.B. INT'L L. 48.
But see L. LEE, CONSULAR LAW AND PRACTICE 124 (1961).

56. See CCP, supra note 12, art. 541(1). This article provides that the provisions of the
Part XII shall not be applicable if an international agreement to which Poland is a party
resolves the matter otherwise. This regulation has an exceptional character because in Po-
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All the bilateral conventions require that the appropriate authority
of the sending state be informed of a detention within a defined time.
This fact is of paramount importance to the foreign detainee.5 7 The defined time, however, varies. Of thirty bilateral consular conventions concluded by Poland, 8 such terms as "immediate" or "without delay" are
used in eleven, whereas a specific time limit is provided in nineteen. In
the majority of conventions, the specific time limit within which notification must be made is relatively short. For instance, in eight conventions it
is up to three days,6 9 and in seven conventions it is four days.00 Only the
conventions with China and Iraq provide a maximum time of 7 days, and
the limit with Algeria is eight days. Typically, the conventions concluded
with socialist countries use the phrase "immediate" and "without delay"
(except for Yugoslavia, North Korea, Romania, and Vietnam), whereas
these terms can be found in only two conventions concluded with nonsocialist countries (France and Mexico). We can therefore conclude that
specific time limits are a feature of agreements between "Western"
States, on one hand, and "Eastern bloc" States, on the other." Interestingly enough, this method has been used in all consular conventions concluded by Poland after 1976, both with socialist and non-socialist countries (except for Mexico).
The research revealed that the duty concerned is not easily fulfilled
and practice can hardly be considered satisfactory. Although in six cases

land both the Supreme Court and some authors attribute domestic law priority over international instruments. See Kochanowski, Zur Problematik der Verkundung von
Strafgesetzen in Polen, [1986] JAHRBUCH FUR OSTRECHT 341-42; Daranowski & Sonnenfeld,
Die Stellung der volkerrechtlichen Vertage in der Rechtsordnung der Volksrepublik Polen,
2 OSTEUROPA RECHT 96 (1988). Others are of the opinion that conflicts between a domestic
statute and an international treaty should be resolved by referring to the general derogative
rules (e.g., lex posterior derogat legi anteriori, or lex specialis derogat legi generali). See
Rozmaryn, Effectiveness of International Agreements, 12 PANSTWO I PRAWO 962 (1962);
Klafkowski, International Treaty and Domestic Act, 4 RUCH PRAWNIcZy EKONOMICZNY I
SOCJOLOGIcZNV 11 (1965). One author recommends a provision to be emodied in the Constitution which would allow the courts and other authorities to apply directly the conventional
norms. See Skubiszewski, Relationship Between Polish Domestic Law and International
Law in Light of the Constitution, 10 PANSTWO I PRAWO 143 (1987).
57. Williams, Consular Access to Detained Persons, 29 INr'L & CoMP. L.Q. 238, 238-41
(1980).
58. Poland has signed and ratified consular conventions with the following countries
(ratifications as of 31 December 1989): Afghanistan (1984), Algeria (1983), Austria (1974),
Belgium (1972), Bulgaria (1972), Kampuchea (1987), China (1984), Cuba (1972), Czechoslovakia (1972), Cyprus (1980), Finland (1971), France (1976), G.D.R. (1972), Greece (1977),
Hungary (1973), Iraq (1980), Italy (1973), North Korea (1982), Libya (1982), Mexico (1985),
Mongolia (1973), Romania (1973), Syria (1971), Tunisia (1985), Turkey (1987), United Kingdom (1967, as amended in 1976), U.S.A. (1972), U.S.S.R. (1971), Vietnam (1979), and Yugoslavia (1982).
59. Treaties with Turkey, Austria, Greece, Yugoslavia, Romania, United Kingdom, Vietnam, and Italy.
60. Treaties with Iraq, Afghanistan, Cyprus, France, North Korea, Libya, and Tunisia.
61. See Rovine, Contemporary Practice of the United States Relating to International
Law, 68 AM. J. INT'L L. 309, 314-15 (1974) (explaining reasons for the time limits).
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(5% of the total foreign detainees) notification was made on the day of
detention, and in fourteen cases (11.7%) on the next day, a required
three-day time limit was observed in only 55 percent of the cases. In one
third of the cases, the notification was not made until after a week or
more. In eleven cases (9.5%) notification did not occur at all.
The duty to inform specific persons or authorities of detention is regulated not only by the "special norm" (Article 539 of the CCP) but also
by "general provisions" referring to all detainees, irrespective of their nationality (Articles 220 and 221 of the CCP).62 These two groups of provisions do not exclude each other, meaning that Article 220, in particular,
should be applied equally in cases of foreign and domestic defendants.
The research revealed, however, that the competent authorities (e.g., the
procurator and the court) informed neither the next of kin, nor any other
person indicated by the detainee. By the same token, no foreign employers were notified. Such practice not only violates the respective Code provisions, it also creates an impression that the "general provision" has
been excluded and substituted by the "special norm."
Another problem arises in this context. Pursuant to Article 541(2) of
the CCP, the provisions of Part XII need not be applied to a foreign state
with which Poland has not concluded an agreement in consular matters,
and which does not guarantee reciprocity. Article 539 of the CCP, 3 imposing a duty to notify the relevant consular office on detention of a foreigner, undoubtedly comes within the scope of that norm. On the other
hand, since the operation of Article 220 is not excluded, the foreign detainee to whom Article 541(2) refers, has a right to indicate a private person who should be notified of his detention, and this right has not been
specifically limited in any manner. As a consequence, the procurator or
the court imposing preliminary detention on a foreigner are relieved from
the duty of notification only in the situation provided for in Article
541(2), that is when the detainee requests that his diplomatic or consular
office be informed. However, if he indicates a private person, notification
should be made, regardless of the nationality and function of that person.
D.

Bail
1. Functions
Whether or not the interest of defendants in obtaining a pre-trial

62. The court or procurator is obligated to promptly notify the next of kin of the accused that preliminary detention has been imposed. CCP, supra note 12, art. 220(1). On a
motion of the accused, another person may be notified instead or in addition to the person
indicated above. Id. art. 220(2). Moreover, the court or procurator is obligated to promptly
notify the employer or the educational establishment in which the accused is employed or
enrolled. Id. art. 220(3). The court or procurator should notify, inter alia, the Social Assistance Department if care is needed for a disabled or ailing person who formerly was under
the care of the detainee. Id. art. 221(1).
63. Id. art. 539. See also supra note 52.
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release is actually a "fundamental right,"64
there are convincing arguments supporting efforts aimed at expanding "alternatives" to traditional
custodial measures. In spite of this, the rate of the use of these alternatives is low in Poland (see table 1), and sometimes a regress is observed. 5
Procurators, who are responsible to a great extent for the structure of
preventive measures applied in practice, are reluctant to impose bail; it is
considered "non-democratic" because it prefers rich defendants."6 Release
on bail is not viewed in terms of "rights" or "guarantees" of a defendant,
but rather in terms of an option which lies within the discretional power
of the procurator or court.
The attitude and practice of the competent authorities changes significantly when criminal proceedings are carried out against a foreign national. Not only is bail used more frequently (see table 1), but its functions have also been extended beyond the statutory one in spite of the
lack of legal grounds. Traditionally, two state interests and purposes behind the bail decision can be discerned: the interest in assuring that defendants will appear in court once summoned; and the interest in protecting the community and the judicial process from defendants deemed to
be dangerous. Pursuant to Article 209 of the CCP, bail may be applied in
order to "secure the proper conduct of the proceedings." However, in
cases of foreigners, bail seems to serve three additional purposes.

First, bail is treated as a guarantee that at least part of the judgment
will be executed, including possible fines, confiscation of property, indemnity for victims, and costs. This conclusion can be drawn from two circumstances revealed by the research. First, the amount of time and costs
expended was fixed by the court, taking into consideration the amount of
bail paid. In the great majority of cases, these amounts were identical. In
some cases, a court ruled explicitly: "Admittedly, a fine should be higher,
but we may not ignore the amount of bail posted." In the second circumstance, when bail ceased to be necessary (e.g., where a fine or conditional
sentence was imposed) that property and the sum of money posted were
not released - as required by Article 229(2) of the CCP - but instead
were secured on account of fine and costs, even though the court was not

competent to do

7

so.6

Second, bail provides a "substitute (makeshift) penalty. 6' 8 This func-

64. In the United States, a Federal District Court asserted that "the right to pretrial
release under reasonable conditions is a fundamental right." Ackies v. Pardy, 322 F. Supp.
38, 41 (S.D. Fla. 1970)
65. Jankowiak, On Significance of Bail: Why Regress?, 19 GAZETA PRAWNICZA 5 (1979).

66. See Szwedek, Code of Criminal Procedure in Practice, 11-12 PALESTRA 23 (1980).
67. But see Judgment of Supreme Court of 23 December 1958, II K 1019/58, OSPIKA
1959, No.234 (expressing a contrary opinion). See also CODE OF CRIMINAL PROCEDURE: A
COMMENTARY 308 (E. Mazur ed. 1976) (approving remarks on the Supreme Court's opinion
by Bednarzak).
68. It is noteworthy to remember in this context the words of Judge Bazelon: "It is not
the purpose of the bail system either to punish an accused again for his past crimes, or to

punish him in advance for crimes he has not yet been shown to have committed." See White
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tion is fulfilled outside the scope of the (substantive) criminal law6"
through the forfeiture of the property or bail money. In view of the fact
that a foreign offender will leave Polish territory, only in this way can he
suffer for the wrong he committed."'
Finally, bail enables the foreign defendant to return to his home
country before trial. Forty percent of foreigners detained on remand were
subsequently released on bail.
2.

Person Posting Bail

The Polish CCP does not provide any conditions or requirements
which must be met by an individual in order for him to be eligible to post
bail. Therefore, bail may be offered and paid by either a foreign national
while staying in Poland or by a person residing permanently abroad. A
Polish citizen domiciled in Poland is allowed to post bail for a foreign
defendant, because posting bail, whether in Polish zlotys or foreign currency, does not constitute a fiscal offense.7 However, the legal person
may not pay bail. Despite a wide range of discretion to make the assessment concerning suitability of a prospective surety, the competent authority may not disregard information revealing that person's social and
financial situation, family ties, and other relevant circumstances.7" While
considering this question, at least the following circumstances should be
taken into account:
1. Financial resources;
2. character or previous convictions; and
3. proximity (whether in terms of kinship, place of residence, or otherwise) to the person for whom he is to post bail.
The research revealed that neither Polish procurators nor courts were interested in who offered or paid the sum of money required. In no case was
an inquiry carried out aimed at establishing the above factors. It was
clear that the only concern of the procurators was that the relevant
amount of money be paid.
While in cases with Polish defendants, the great majority (75%) paid
the bail themselves," less than one-third of the foreign defendants (31%)
posted their own bail.' Other persons that paid the required sum on be-

v. United States, 412 F.2d 144, 145 (D.C. Cir 1968).
69. Gardocki, supra note 9, at 113.
70. One author is of the opinion that such phenomenon disclose rather "factual or unauthorized opportunity (expediency)" towards prosecution of foreigners in Poland. F.
PRUSAK, supra note 42, at 48.
71. Judgment of the Supreme Court of 1 October 1964, VI KO 20/64, OSNPG 1964, No.
110. Contrast Koch, Currency Regulation Imposed on Foreignersin Poland, 12 PALESTRA
67 (1977); Lammich, supra note 1, at 80.
72. C. CHATTERTON, BAIL: LAW AND PRACTICE 197 (1986).
73. F. PRUSAK, supra note 42, at 88.
74. That rate should be even lower because in some cases the authorities treated the
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half of foreign defendants consisted mainly of embassy or consulate representatives (12%), foreign nationals (30%), Polish citizens (13%), and
representatives of the Marine Agency (5%). Posting bail by a family
member was not very frequent (18%).
3.

Form and Amount of Bail

Despite the variety of admissible forms of bail provided by the
CCP,7 bail posted in cases of foreign defendants was limited and continues to be limited to traditional cash deposits," either in foreign currency
or in Polish zlotys. The research revealed that the former prevailed by a
margin of 65.5 percent to 34.5 percent. Among foreign currencies, American dollars and German marks were used most often (41.5% and 14%,
respectively).7 1 When using these currencies, bail was paid with particular
frequency by a defendant and his consular representatives.
One of the most crucial points concerning bail, both in its statutory
regulation and in practice, is fixing an amount which the competent authority is willing to accept "in exchange for" not imposing preliminary
detention before trial, on the one hand, and which shall "secure the
proper conduct of criminal proceedings,"7' 8 on the other. This involves
striking a delicate balance between the prohibition against "excessive
bail ' 79 and the interests of the criminal justice system. However, it is not
the amount of bail itself which is decisive at this point, but rather the
prerequisites chosen and the method of fixing that amount.8 0 Not until
the manner of making this assessment is taken into account and examined can an estimation be made of whether the amount of bail is correct and just from the point of view of both conflicting interests, the state
and the defendant.
If the amounts of bail are separated into three categories - low, medium, and high"' - it can easily be proven that bail required from foreign
defendants is much higher than from Polish citizens. The low amounts
were paid by nearly three fourths of Polish defendants (72.3%), 8' whereas
the same was true in only one tenth of foreigners' cases. Moreover, the

foreign defendant as if he himself paid the bail even though from the "record of the deposit
of bail," it was clear that bail had been posted by another person.
75. Bail may be posted in the form of cash, securities, a bond, or a mortgage. CCP,
supra note 12, art. 226(1).
76. The pledge of a car was the subject of bail in only three cases.
77. In one case, the foreign defendant deposited bail in six different currencies.
78. CCP, supra note 12, art. 209.
79. "Excessive bail shall not be required .... " U.S. CONST. amend. VIII. See also Article 10 of the English Bill of Rights.
80. The European Court of Human Rights pointed out the inappropriate method of
fixing or establishing an amount of bail in Neumeister v. Austria, 8-I Eur. Ct. H.R. (ser. A)
(1968).
81. More precise figures, illustrating amounts of bail, are not advisable because of the
high inflation rate in Poland.
82. F. PRUSAK, supra note 42, at 88.
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highest bail in the cases of Polish defendants was only a "medium"
amount, whereas one-third of all foreign defendants had to pay "high"
amounts.
The research revealed that there was no statistically significant correlation between the amount of bail and the financial situation of the accused or other person posting it. The lack of this desirable and expected
correlation is even more evident in cases of foreigners, since actual financial resources can hardly be established when the competent authorities
usually have nothing but a statement of the foreign defendant disclosing
his resources. No such correlation was established with three other variables which should be considered significant in this regard:83 the gravity
of the damage caused, 4 the nature of the offense committed and the
scope and amount of data concerning the accused established in the
course of criminal proceedings.
4.

Forfeiture of the Property or Sum of Money

Traditionally, where bail has been posted and a defendant, after being properly summoned, has failed to appear before the court or other
authority carrying out criminal proceedings, the court may order that the
property, sum of money, or security constituting bail be forfeited, unless
the court is satisfied that the defendant had reasonable cause for such
failure.8 The Polish CCP distinguishes between obligatory and optional
forfeiture (Article 228 (1)). The court shall order forfeiture if the accused
takes flight, goes into hiding, or fails to appear to serve his sentence. The
court may order forfeiture if "the course of the criminal proceedings is
otherwise hindered" by the defendant.
The research revealed that in the great majority of cases, an order of
forfeiture was based on the failure to appear before the court or other
organ (police or procurator). Such circumstances were commonly considered grounds for obligatory forfeiture. Instead, it should be viewed as an
"other hindrance," since not every failure to appear can be automatically
considered absconding by the foreign defendant. In 17 percent of the orders, the courts reasoned simply that "the accused had left Poland."
Forfeiture was ordered in 66 cases (i.e., 47% of all cases in which bail
had been posted). That rate could have been even higher; in some cases,
the court was unable to order the sum of money forfeited simply because
the formal (statutory) requirements had not been satisfied (e.g., the per-

83. Article 226(2) of the CCP requires that the amount of bail be fixed with due regard
to the financial resources of the accused and the person posting bail, the gravity of the
damage and the character of the act committed. CCP, supra note 12, art. 226(2).
84. It should be borne in mind that the concern of fixing the amount of bail to be
furnished by a detained person solely in relation to the amount of the loss imputed to him
does not seem to be in conformity with the procedural purpose of that measure. Bail is
designed not to ensure the reparation of loss but rather the presence of the accused at the
hearing. See Neumeister v. Austria, 8-I Eur. Ct. H.R. (ser. A) (1968).
85. See, e.g., Chatterton, supra note 72, at 116, 146.
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son posting bail had not been notified that the accused had been summoned (Article 227)), or the accused had not been properly informed of
his rights and duties (Article 228(2)). Therefore, in cases of foreign defendants, if the function or purpose of bail is viewed merely as "securing
proper conduct of the criminal proceedings," one must conclude that the
degree of its effectiveness is very low since the fulfillment of that aim
proved to be impossible in the majority of cases. This may indicate that
other, "extra-procedural" purposes are "built-in" and assumed when bail
is applied to foreigners. 6
The use of the chi-square distribution test revealed a statistical correlation between an order of forfeiture on the one hand and the following
factors on the other:
1. The amount of bail: the greater the sum of money, the higher the
probability that it will be forfeited; and
2. the person posting bail with the rates of forfeiture being as follows:
representative of the Marine Agency (87%); foreign national (65%);
foreign defendant (43%); and Polish citizen (15%).
Of sixty-six total cases in which bail was forfeited, as many as sixtythree foreign defendants (95.5%) had permanently left Poland before
judgment was passed. The following pattern is, therefore, commonly practiced in cases of foreigners: Arrest and seizure of the passport (and other
documents); payment of bail; the defendant's departure from Poland;
suspension of the criminal proceedings; and forfeiture of the money constituting bail. It should be borne in mind that Poland is not the only
country in which the criminal cases of foreigners are handled in this
way.
V.

87

ASSISTANCE OF THE DEFENSE COUNSEL FOR THE FOREIGN DEFENDANT

It is remarkable that counsel for the defense is appointed much more
frequently in cases of foreign defendants than Polish citizens. More than
half of foreigners in the cases examined were assisted by the defense
counsel (196 persons or 53.8%). That rate increased from 40 percent in
1975 to 57 percent in 1978. The rate varied significantly, however, depending on the group of cases examined: 70 percent (181 defendants) in
population I as opposed to 14.3 percent (15 suspects) in population II.
This discrepancy may be explained by the fact that in the majority of
cases, the defense counsel was not appointed until the charge sheet had
been filed with the court. Of 181 defendants in population I (i.e., where
the proceedings reached a trial), as many as 143 defendants (79%) were
appointed defense counsel in the judicial stage. In fact, in one-fifth of the
cases, defense counsel was appointed during the preliminary investigation
86. See supra notes 67-70 and accompanying text.
87. Similar practice is reported in Turkey. See Shuttler, The PrisonerTransfer Treaty
DICK. L. REv. 696 (1980).

with Turkey: Last Run for the "Midnight Express," 84
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carried out by the police and procurator, even though these pretrial proceedings may last from several days to more than one year.88
Paradoxically, defense counsel was appointed more frequently in
cases in which the foreign defendant spoke Polish. Furthermore, the statistical analysis revealed a correlation between appointment of defense
counsel and the character of stay of foreign defendants in Poland (see
table 2).
TABLE 2
Appointment of the defense counsel for foreign defendants by the
character of their stay in Poland
Character of stay in Poland:
Private visit

Business visit

Permanent
residence

N

%

N

%

N

%

104

42.4

51

49.0

7

53.8

Defenses counsel
appointed by the
court

91

37.2

20

19.3

-

-

Defense counsel
retained by the
defendant

50

20.4

33

31.7

6

46.2

245

100.0

104

100.0

13

100.0

No defense counsel

Total
chi2 - 52.38,

significance level

0.01

Like in the majority of jurisdictions, 89 neither the Code of Criminal
Procedure, nor any other statute in Poland, provides for the mandatory
defense of the defendant. This is true regardless of whether the defendant wants a lawyer, or whether he does not understand or speak Polish
even though it would be advisable and desirable. 0 It is worth noting that

88. Article 266(1) of the CCP requires that an inquiry be completed within one month
of the date of institution, but according to Article 266(2), the procurator may extend this
period for up to three months, and then for a specified additional time limit. See CCP,
supra note 12, art. 266(1), (2), (3). No maximum time limit is designated.
89. However, counsel for a defendant who does not speak the language used in the
court is provided in the R.S.F.S.R. (art. 49 (1), (4) of the CCP), Bulgaria (art. 70(1), (4) of
the CCP), and Hungary (art. 47 of the CCP). The West German Criminal Procedure Code
also empowers the presiding judge to appoint the defense counsel - apart from the grounds
for mandatory defense stipulated in § 140(1) - if "it appears that the accused is unable to
defend himself." § 140(4).
90. See S. WALTOS, supra note 51, at 380. As early as 1916, Rasch argued that a defendant who originated from a foreign cultural environment and did not speak the language of
the host country should be considered unable to defend himself. See Rasch, Das Verhandeln vor Gericht mit blinden, stummen, tauben und fremdsprachigenPersonen, 20 DAS
RECHT 8 (1916).

DEN. J. INT'L L. & POL'Y

VOL. 19:2

counsel for the defense and an interpreter are in charge of different functions and therefore they cannot replace each other."'
Oddly enough, the majority of defense counsels were appointed by
the court (102 lawyers or 52.3%). Over two thirds of them were appointed
pursuant to Article 273(2) of the Fiscal Criminal Law. It provides procedures for the court to conduct proceedings even when a foreigner has left
Poland. In 9 cases, the court's decision was based on Article 69 of the
CCP,92 and in 17 cases, no legal ground was specified. These two groups
of cases, constituting 25.4 percent of the total, are particularly noteworthy. An analysis of documents in the respective files and the circumstances accompanying appointment of a lawyer enables one to draw the
.following conclusion: In practice of Polish courts, there exists an additional, extra statutory ground for appointing defense counsel to assist the
foreign defendant who does not speak Polish. 3 Detention on remand of
that defendant was not considered a necessary condition for appointing a
lawyer in such a situation.
Procurators also tend to share this opinion. In several cases, they attached a motion to the charge sheet filed with the court requesting an
appointment of defense counsel ex officio because, "the foreign defendant
does not reside permanently in Poland, he does not have his family here
and he does not speak Polish." In 15 cases, foreign defendants themselves
asked the court to appoint a lawyer for them. The following circumstances were frequently indicated: "I am a foreigner but my country does
not have its diplomatic or consular representative in Poland;" "I do not
understand the Polish language;" "I do not know Polish criminal law;" 9'
and "I have neither family, nor acquaintances in Poland."

91. When the defense counsel does not speak the language used by his client, it may be
argued that two interpreters should be simultaneously appointed in order to insure the defendant's right to counsel is effective; one of them would be designated by the court,
whereas the other would translate communication between a lawyer and his client. See
Chang & Araujo, Interpretersfor the Defense: Due Process for the non-English Speaking
Defendant, 63 CALIF. L. REV. 821, 822 (1975).

92. If the accused can prove that he is unable to pay the defense costs without
prejudice to his own or his family's support and maintenance, he may demand that defense
counsel be appointed for him ex officio. CCP,supra note 12, art. 69.
93. The courts in the Federal Republic of Germany hold that the defense counsel
should be appointed ex officio to the foreign defendant, particularly when he has no command of the German language, OLG, Hamm, decision of 17 May 1979, Anwaltsblatt 1980, at
31; his command of that language is insufficient, Landgericht, Osnabruck, decision of 14
November 1983, Straverteidiger 1983, at 506; KG, Berlin, decision of 16 July 1985,
Strafverteidiger 1985, at 449; he has been brought up under completely different social and
cultural conditions, Landgericht, Heilbronn, decision of 23 October 1984, Strafverteidiger
1984, at 506; or he originates from a country whose legal system differs considerably from
that in the F.R.G., Landgericht, Itzehoe, decision of 18 August 1983, Straverteidiger 1983, at
454; OLG, Hamm, decision of 17 May 1979, Anwaltsblatt 1980, at 31.
94. On the ignorance of criminal law among foreign defendants, see Plachta, Ignorance
of Law as a Mitigating Circumstance in Criminal Cases of Foreigners,7-8 Now. PRAwO 67
(1987); Plachta, Validity of the Rule "Ignorantialuris Nocet" in Criminal Law with Respect to Aliens, 2 RUCH PRAWNICZY EKONOMICZNY I SOCJOLOGICZNY 51 (1986).
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Polish law of criminal procedure provides that the power of attorney
authorizing the defense counsel should be given by the defendant himself.9 5 Nevertheless, in 15 cases, a so-called "consular authorization" was
discovered to have been issued by the diplomatic or consular officer enabling a lawyer to act as defense counsel until the defendant was permitted to meet a foreigner under detention on remand. Then the detainee
himself retained the lawyer. If the Polish domestic legislation is to be in
accord with the obligations embodied in international conventions on
consular relations, which allow the consular officers to arrange for legal
representation, then the relevant provision of the CCP (Article 73(1))
should be supplemented by the term "consular authorization." A new section should expressly provide that the defense counsel may be appointed
not only by the defendant or his legal representative and next of kin, but
also by the diplomatic or consular representative of his home country.
VI.

ROLE OF THE DIPLOMATIC AND CONSULAR REPRESENTATIVES

The assistance provided by diplomatic and consular representatives
for their nationals prosecuted in foreign states can hardly be overestimated. Their role is of vital importance for those imprisoned abroad, as
the latter are usually under particularly severe impediments in attempting to obtain equal treatment as compared to native defendants.96 These
problems are, however, seldom regulated in the law of criminal procedure,
even though they directly affect the procedural position
of an accused.
97
They are embodied in the consular conventions instead.
The functions of the diplomatic and consular representatives have
already been discussed with resect to: (a) the notification of detention on
remand by the court or procurator; 8 (b) the person posting bail;99 and (c)
the appointment of the defense counsel.100 The so-called "service address" should also be mentioned in this context.'0 ' Of 351 defendants residing permanently abroad, nearly half did not designate an address in
Poland at which the service of documents, decisions, summons, etc., could
be made. 02 They explained that they had come to Poland for the first

95. Article 67 of the CCP provides that if the accused is either a minor or incompetent, his legal representative or the person maintaining custody may appoint defense counsel. Furthermore, the CCP provides so called "temporary (provisional) authorization," empowering the next of kin to retain a lawyer when a defendant is deprived of liberty
(detained on remand). CCP, supra note 12, art. 67.
96. F. DAWSON & I. HEAD, INTERNATIONAL LAW, NATIONAL TRIBUNALS AND THE RIGHTS
OF ALIENS 23 (1971).
97. L. LEE, supra note 55, at 118-19, 123-24.
98. See supra notes 52-63 and accompanying text.
99. See supra notes 73-74 and accompanying text.
100. See supra note 95 and accompanying text.
101. Pursuant to Article 124 of the CCP, a foreign defendant is required to designate
an address in Poland at which the service of documents can be made. CCP, supra note 12,
art. 124.
102. In one third of all cases, there were no data in the files which would enable one to
establish whether the foreign defendant had been informed of the duty to designate such an
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time, their visit was short, they did not know a reliable person in that
country, and therefore, they were unable to comply with the duty to
name a Polish address. 0 3 Of the others, thirteen (6.8%) designated the
embassy (consulate) of their country as an addressee for service of docu0
ments.1'
Unfortunately, in many cases (and this was a rule with respect
to the representatives of the Arab countries) the diplomatic and consular
offices refused to serve documents and summons sent by the court or
procurator to the defendant. The refusal was based on the fact that such
service exceeded the scope of diplomatic and consular functions, or the
residence of the defendant was unknown.
The rights of consuls should be pointed out with respect to the interests of foreign nationals under detention abroad. Pursuant to the Polish
consular conventions, the following privileges may be mentioned:
1. The consular officer has a right of access to the detained national
without delay;

2. the consular officer may visit a foreigner at any time ("on application")108 or at certain intervals; 106
3. free conversation between them should be assured;
4. communications to a consular officer by a detained national shall be
forwarded to that officer without delay;
5. the consular representative may arrange for legal representation for
his national; and
6. packages with food, clothes, reading materials, etc. from
the consular office to a detained national should be allowed.
The research revealed that the diplomatic and consular representatives of foreign states made very seldom use of the right to visit their
nationals under detention. Of a total of 118 detained foreigners, only onefifth (21.2%) received consular visits. 10 7 At the same time, no application

address.
103. If the foreign defendant fails to comply with this duty, a document is sent to his
last known address in Poland or, failing this, it is filed with the record of the case and is
deemed to have been served. CCP, supra note 12, art. 124.
104. Other addresses designated by foreign defendants were: defense counsel, 19 cases
(5.2%); relatives, 35 cases (18.4%); employer, 15 cases (7.8%); acquaintances, 75 cases
(39.4%); and location of the defendant's temporary stay in Poland, 42 cases (22.1%). In the
latter cases, it was obvious that the foreign defendant was unable to designate a proper
"service address" but he felt compelled to do so. This dilemma is not easily solved, especially when one considers that an address of the hotel in which an alien had spent a couple
of nights is useless from the point of view of an effective service of summons.
105. In the majority of bilateral conventions concluded by Poland, there is no limitation placed on the frequency of the consul's visits to a detained national.
106. As provided in the bilateral treaties with Romania, Yugoslavia, and the United
Kingdom.
107. In certain other countries, the "non-action and disinterest" of the consular authorities is reported. See Survey on Foreign Prisoners, PreliminaryReport of the United Nations Social Defence Research Institute 23 (Rome 1975).
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for such a visit was refused. It must be pointed out that in none of those
cases were conversations or communications between the consular officer
and the foreign defendant "free" since the visits were "supervised" by the
judge or procurator. Both the procurator (or the judge) and an interpreter
were present at such meetings." ' The majority of bilateral conventions
concluded by Poland accord foreigners the right to be informed of their
rights under the appropriate convention.' 9 This duty imposed on the authorities carrying out criminal proceedings is not limited to those instances in which an alien is detained on remand. The research revealed,
however, that the relevant information was provided to foreign defendants extremely rarely. Only 15 defendants were informed. On the other
hand, none of the Polish conventions require any prior request by a foreign national before an obligation arises to provide notice of the detention
to the consular authorities.'"' In effect, the convention is itself a request
to notify.
VII.

CONCLUSIONS

The following factors determine the real position of a foreign defendant in the criminal proceedings:
1. Legal norms addressed specifically to foreign nationals;
2. adaptation of the "general" provisions of the law of criminal procedure to the particular situation of foreign defendants; and
3. practice of the criminal justice authorities.
The order of these factors is by no means incidental. The "special
norms" occur extremely infrequently, and the degree of the "capability of
adaptation" of general provisions is not, as a rule, very high. As a consequence, final resort can, and sometimes must be made to practice where
the particular needs and difficulties encountered by foreign defendants
might be taken into consideration.
This phenomenon is manifested also in the practice of the Polish authorities with respect to the use of bail, application of the "extra-statutory" preventive measures, and appointment of defense counsel. Although
these "corrections" and "deviations" are either contra legem or praeter
legem, the findings of the empirical research do not warrant an entirely
critical or negative appraisal of the model of criminal prosecution of for-

108. The only legal ground for such practice on the part of Polish authorities can be
found in Article 64(2) of the CCP. It provides that in preparatory proceedings, before the
charge sheet has been filed with the court, the procurator who issues permission for a detainee's communication with his lawyer may stipulate that he or a person authorized by him
shall be present at the meeting. CCP, supra note 12, art. 64(2).
109. The English treaty practice is completely different at this point. See Williams,
supra note 57, at 240.
110. Compare The Vienna Convention on Consular Relations, 21 U.S.T. 77, 596
U.N.T.S. 261, art. 36(1)(b), which provides that notification of the detention of a foreigner
should be made only "if he so requests."
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eigners as applied in practice. Rather, they reflect an antinomy between
the real position of an alien when abroad, on the one hand, and the unsuitability of the law of criminal procedure, as well as attempts to solve it,
on the other.

Establishing Environment As a Human
Right
MELISSA THORME*

I.

INTRODUCTION

It is hardly novel to assert that population pressure is growing, that
the danger of nuclear war persists, that various forms of pollution are
destroying our environment, and that resources upon which our affluence depends will not be able to satisfy the demands of future generations. These circumstances add up to a situation of unprecedented
danger for the human race. Man is being confronted with the grim
actuality of his contingent existence in a limited environment.1
A.

Statement of Purpose

Human life and the human environment are inseparable. To survive,
humans must have air to breathe, water to drink, food to eat, and a place
in which to live and sleep. If these elements become polluted, contaminated, or are eliminated or destroyed, life will cease to exist. To protect
human life, our environmental life support system must be maintained
and protected. One way to accomplish this protection is through the enactment or recognition of a legal human right to environment.
For over two decades, scholars have debated the existence of a
human right to environment. These debates have varied from generalized
notions of what to include within the term "environment" to actual proposals for amendments to multinational human rights conventions. Unfortunately, the attention given to this subject over the years has not resulted in any substantial headway toward a legal recognition of the right.
This paper proposes a new avenue for establishing this international
right, namely, by resolutions and actions, by the United Nations SubCommission on Prevention of Discrimination and Protection of Minorities (Sub-Commission) and the United Nations Commission on Human
Rights (Human Rights Commission). Establishing environment as a
human right will make the right to environment as justiciable as other
previously defined human rights. It will make human rights forums able,
and more willing, to hear claims by individuals and non-governmental organizations. Claims alleging gross violations of this human right may then
* B.S., 1985, Environmental and Systematic Biology, California Polytechnic University;
M.S./J.D., 1988/90, International Environmental Law and Policy, University of California,
Davis; LL.M. Candidate, Energy and Environment, Tulane University School of Law.
1. R. FALK, THIS ENDANGERED PLANET: PROSPECTS AND PROPOSALS FOR HUMAN SURVIVAL
4 (1971).
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be brought whenever environmental degradation affecting human life,
health, or well-being occurs.
B.

Background

To understand the concept of environment as a human right, a brief
background on international human rights is necessary. "A human right
by definition is a universal moral right, something which all [people] everywhere at all times ought to have, something of which no one may be
deprived without a grave affront to justice, something which is owing to
every human being simply because he is human."2 Human rights are also
legal rights which possess one or more of the following characteristics:
appurtenance to the human person or group; essential for international
order; essential to human life, security, survival, dignity, liberty, and
equality; essential as a place within the conscience of mankind; essential
for the protection of vulnerable groups; and universality.'
The human right to environment possesses all of the above characteristics. In addition, all the features of a right of the new generation are
there: elaboration of a specialized body of international environmental
law; an easily identifiable international legislative process; incorporation
of the right as a human right within municipal legal systems; and the
need for concerted efforts of all social actors.4 These features will be elaborated upon in this paper.
Some authors describe international human rights as those human
needs that have received formal recognition as rights through sources of
international law.6 Others say that they represent claims or demands
which individuals make on society that are protected by law.' The concept of what constitutes a human right clearly varies over time. For example, early in U.S. history, some Americans argued that they had the right
to keep slaves. The issue of human slavery was considered in a very different light than it is today. Today, there exists an international human
right not to be enslaved, as codified in the Slavery Convention.'
Since the future meaning and content of human rights remains

2. M. CRANSTON, WHAT ARE HUMAN RIGHTS? 36 (1973), quoted in Alston, Conjuring Up
New Human Rights: A Proposalfor Quality Control, 78 AM. J. INT'L L. 607, 615 n.30 (1986).
3. Alston, supra note 2, at 615 n.30. See also Ramcharan, The Concept of Human
Rights in Contemporary InternationalLaw, 1983 CAN. HUM. RTS. Y.B. 267, 280.
4. Marks, Emerging Human Rights: A New Generationfor the 1980's?, 33 RUTGERS L.
REV. 435, 442-43 (1981).
5. Id. at 436.
6. Eze, Right to Health as a Human Right in Africa, in THE RIGHT TO HEALTH AS A
HUMAN RIGHT 77 (R. Dupuy ed. 1979).
7. Slavery Convention, Sept. 25, 1926, 60 L.N.T.S. 253. See also Universal Declaration
of Human Rights, art. 4, G.A. Res. 217A, U.N. Doc. A/810, at 71 (1948). Human rights, such
as the right not to be enslaved, which have become protected by international law are considered to be part of the lex lata. Others, such as the right to environment, remain aspirations yet to be attained, and are thus lex ferenda. See O.C. Eze, supra note 6, at 77.
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open,' the possibility exists that "new" human rights may be established.
As long as these emerging rights are not trivial or unrealistic, their recognition serves to enhance preexisting human rights by expanding them to
include new values and to cover new threats to human life.' One of the
greatest present threats to continued human existence comes from the
deterioration of the human environment. Technological hazards upset the
ecological balance of water, earth, and air and may eventually make our
planet uninhabitable or the human species extinct.' 0 For these reasons, a
new human right to a safe, healthy, and ecologically-balanced environment must be established. Even if these claims about uninhabitability
and extinction are exaggerated, legal recognition and enforcement of this
right would improve the quality of human life.
1.

History of Environment as a Human Right

The idea of environment as a human right first emerged in the international arena in 1968 when the General Assembly of the United Nations
recognized that technological changes could threaten the fundamental
rights of human beings." Soon thereafter, the United Nations Education,
Science, and Culture Organization (UNESCO) organized the Intergovernmental Conference of Experts on Scientific Bases for Rational Use and
Conservation of the Resources of the Biosphere.' 2 In 1969, the United
Nations General Assembly adopted a Declaration on Progress and Development in the Social Arena which explored the interdependence between
the protection of the environment and human rights.'"
The United Nations formally recognized the right to a clean environment for the first time in 1972. In June 1972, the U.N. Conference on the
Human Environment proclaimed the principle that "[m]an has a fundamental right to freedom, equality, and adequate conditions of life in an
environment of quality that permits a life of dignity and well-being...
"14

8. H. Espiell, The Evolving Concept of Human Rights: Western, Socialist and Third
World Approaches, in HUMAN RIGHTS: 30 YEARS AFTER THE UNIVERSAL DECLARATION 42 (B.
Ramcharan ed. 1979) [hereinafter HUMAN RIGHTS].
9. Marks, supra note 4, at 451.
10. R. FALK, supra note 1, at 10. See also Van Boven, The Right to Health - Paper
Submitted by the U.N. Division of Human Rights, in THE RIGHT TO HEALTH AS A HUMAN
RIGHT, supra at 6.
11. G.A. Res. 2398, U.N. Doc. AL.553/Add. 1-4 (1968). See also Problems of the
Human Environment: Report of the Secretary-General,47 U.N. ESCOR (Agenda Item 50),
U.N. Doc. E/4667 (1969); Makarewicz, La Protection Internationale du Droit d
l'environnement, in ENVIRONNEMENT ET DROITS DE L'HOMME 79 (P. Kromarek ed. 1987).
12. UNESCO Res. 2.3131 and 2.34/4 (1968). See also Makarewicz, supra note 11, at 79.
13. G.A. Res. 2542, U.N. Doc. A/7833, A/L 583 (1969) (adopted by 119 states with 0 no
votes and only 2 abstentions). See also Makarewicz, supra note 11, at 79-80.
14. Report of the U.N. Conference on the Human Environment Stockholm, U.N. Doc.
A/CONF.48/14/Rev. 1, at 4 (1974) [hereinafter Stockholm Declaration],quoted in 11 I.L.M.
1416 (1972). See also Alston, supra note 2, at 612.
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On the regional level, the 1971 European Parliamentary Conference
on Human Rights also paid attention to the right to a pure and healthy
environment, often in relation to the right to life.'9 The 1972 Consultative
Assembly of the Council of Europe recommended that the Committee of
Ministers set up an ad hoc committee of experts. These experts were to,
consider, in the light of the conclusions reached at the United Nations
Conference in Stockholm and the Council of Europe Conference on
the Human Environment, whether the right to an adequate environment should be raised to the level of a human right, and [to] devise an
appropriate legal instrument to protect this new right.16
In 1973, the second conference of the Ministers of the Environment made
a similar recommendation, which was endorsed by the Consultative
Assembly. 7
Also in 1973, the government of the Federal Republic of Germany
proposed that the right to a healthy and balanced environment be incorporated into an additional protocol to the European Convention on
Human Rights.' 8 The fact that neither this protocol nor any other instrument has been adopted does not mean that this right has been rejected.
On the contrary, the constitutions of numerous nations and states have
already expressly affirmed it. 9 Other less explicit formulations exist in
the constitutions of states such as Poland and Hungary.2 0 Still other state
constitutions stipulate that the government accepts an affirmative duty to
2
protect the environment. '
In his 1974 Hague Academy lecture, Nobel Prize winner Ren6 Cassin
advocated that existing concepts of human rights protection should be
extended to include the right to a healthful and decent environment (i.e.,
freedom from pollution and the corresponding rights to pure air and
water). 22 Cassin's proposal reflected ideas laid out by the Council of Europe at the 1970 Conservation Year conference in Strasbourg. Subsequent

15. Gormley, The Right of Individuals to be Guaranteeda Pure, Clean and Decent
Environment: Future Programsof the Council of Europe, 1975 LEGAL ISSUES IN EUR. INTEGRATION 23, 52.
16. Id. at 55.
17. Id.

18. See THE

WORKING GROUP FOR ENVIRONMENTAL LAW (BONN), THE RIGHT TO A Hu-

MANE ENVIRONMENT:

PROPOSAL FOR AN

ADDITIONAL

PROTOCOL TO THE EUROPEAN

HUMAN

RIGHTS CONVENTION (1973).

19. For example, Spain, Portugal, Peru, and Yugoslavia. See E.
FUTURE GENERATIONS:

INTERNATIONAL

LAW, COMMON PATRIMONY

WEISS, IN FAIRNESS TO

AND INTERGENERATIONAL

EQUITY 297, App. B (1989) (sets out constitutional provisions on environmental rights and

duties).
20. Id.
21. E.g., those of Greece, Switzerland, Czechoslovakia, the former German Democratic
Republic, the People's Republic of China, the U.S.S.R., Sri Lanka, and Bulgaria. See Marks,
supra note 4, at 443-44. See also E. WEiss, supra note 19, App. B.

22. Cassin, Introduction: The InternationalLaw of Human Rights, 144

RECUEIL DES

COURS (1974 IV), cited in W. GORMLEY, HUMAN RIGHTS AND THE ENVIRONMENT: THE NEED
FOR INTERNATIONAL COOPERATION 1

(1976).
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to Cassin's speech, scholars pondered the possibility of codifying an additional human right "for the purpose of protecting private persons against
the hazards of pollution, assuring an adequate supply of fresh water, and
guaranteeing pure air to assure man's continued existence on our
planet."2
2.

Progress made at the U.N.

Richard Bilder, an American human rights scholar, once wrote that
"[iun practice a claim is an international human right if the United Nations General Assembly says it is.""' Bilder's statement emphasizes how
U.N. resolutions occupy a crucial role in the customary international
norm-creating process.2"
Because of the importance of United Nations' resolutions and because of the perceived receptiveness of human rights forums to planetary
concerns such as environmental degradation, 26 the Sierra Club Legal Defense Fund, in conjunction with Friends of the Earth and the Association
of Humanitarian Lawyers, brought two environmental cases before the
forty-first session of the United Nations Sub-Commission on Prevention
of Discrimination and Protection of Minorities. This was the first step on
the long road towards the establishment of an enforceable right.
The implementation machinery for environmental protection seems
relatively primitive when compared with the procedures set up to protect
existing human rights2 7 For example, the U.N. Environment Council and
Secretariat are confined to information gathering, coordination of U.N.
programs, and the issuance of non-binding environmental guidelines.2 8
Consequently, the United Nations Environment Programme (U.N.E.P.)
lacks the power to receive and act on environmental complaints. 29 The
Sub-Commission, on the other hand, can study, comment, and make resolutions based on reports about violations of the right to environment submitted by states or individuals.30 Because of these differences, the SubCommission was chosen by the Sierra Club Legal Defense Fund over
U.N.E.P. as the appropriate forum.
Two other reasons existed for bringing the first environmental cases
to the Sub-Commission. The first was to demonstrate to the Sub-Con23. Id. at 1.
24. Bilder, Rethinking International Human Rights, 2 HUM. RTs. J. 557 (1969). See
also Marks, supra note 4, at 436.
25. Marks, supra note 4, at 436.
26. Id. at 440-41; Additional evidence of this receptiveness is found in a previous draft
resolution that dealt with the right to a healthy environment. It was stated that this was a
right to which the Sub-Commission might, in the future, devote a study and appoint a Special Rapporteur. See U.N. Doc. E/CN.4/Sub.2/1985/L.11.
27. Teclaff, The Impact of Environmental Concerns on the Development of International Law, in INTERNATIONAL ENVIRONMENTAL LAW 252 (L.A. Teclaff ed. 1974).
28. Id. See also Stockholm Declaration,supra note 14, at 62-63.
29. Teclaff, supra note 27, at 252.
30. Id.
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mission and the member states present the relationship between environment and human rights. The second was to begin the process of studying
and reporting on the concept of environment as a human right within the
U.N. system. This process will hopefully result in the establishment of a
permanent agenda item under which claims of violations of the human
right to environment may be heard annually.
a.

Cases brought before the Sub-Commission

The two cases brought to the Sub-Commission were carefully selected so that the alleged threats to the environment also threatened the
human population. In this way, the tie to human rights was made clear.
The first case explored two aerial fumigation programs in Guatemala
which were jointly executed by the United States and Guatemalan governments. 31 The two governments defended these fumigation programs as
necessary to eradicate the Mediterranean fruit fly and to eradicate drug
crops allegedly being grown within Guatemala. Both fumigation programs
raised serious human rights and humanitarian and environmental law
concerns due to the use of chemicals (banned by the U.S. Environmental
Protection Agency) with no notice to local residents. The allegedly irresponsible use of these and other chemicals caused sickness and death'
among Guatemalan Indians and severe environmental damage to the
wildlife and forest plants in the El Pet6n rain forest.32 The international
law violations which were alleged in the Guatemala case included those of
the right to life and security of the person; the rights of indigenous peoples; the right to the protection of food, water, and environment under
of the fundamental principles of the
humanitarian law; and violations
33
World Charter for Nature.
The second case brought before the Sub-Commission set out facts
relating to a U.S. oil company's proposal to build a road in Ecuador in
order to service its drill sites and transport oil. This road would inevitably result in colonization and would bisect Yasuni National Park and
traditional Huaorani Indian territory in the Ecuadorian Amazon. 3 The
report analyzed the facts and allegations from the perspective of international environmental law and the international law of human rights and
indigenous peoples, all of which were found to be violated by the continued construction of oil roads.3 5

31. See K.

PARKER

& M.

THORME, FUMIGATION PROGRAMS IN GUATEMALA

1 (1989) (avail-

able from the Sierra Club Legal Defense Fund, San Francisco).
32. Id. at 17. El Petkn is Central America's largest forested area. Great concern existed
that the spraying programs caused a large forest fire that began in the Pet~n region in May
1987 and consumed over 1500 square kilometers of rain forest.
33. Id. at 2. See also World Charterfor Nature, G.A. Res. 37/7, 37 U.N. GAOR Supp.
(No. 51) at 17, U.N. Doc. A/37/51 (1982).
34. See K. PARKER & M. THORME, OIL ROAD CONSTRUCTION THROUGH ECUADOR'S
YASUNI NATIONAL PARK 1 (1989) (available from Sierra Club Legal Defense Fund, San
Francisco).
35. Id. at 2.

1991

ESTABLISHING ENVIRONMENT AS A HUMAN RIGHT

b. Results of the Cases
The representatives of Friends of the Earth orally intervened at the
forty-first session of the Sub-Commission and urged the Sub-Commission
to address the interdependence of human rights and the environment.36
The intervenor recommended that the "Sub-Commission . .. begin by

authorizing the preparation of a concise note, without financial implications, setting out methods and mechanisms to be undertaken by the SubCommission and Commission regarding human rights and the environment."37 The intervenor, on behalf of Friends of the Earth and the Sierra
Club Legal Defense Fund, stated that she was "convinced the Sub-Commission can play a significant role in stopping the deterioration of our
environment and in safeguarding human life for ourselves and our future
generations.""
The result of this intervention was a positive one. At the conclusion
of the forty-first session of the Sub-Commission, the members accepted
the draft decision submitted by ten of their fellow experts on the subject
of environment as a human right.8 9 The decision stated that the information on human rights and the environment, provided to the Sub-Commission by the Sierra Club Legal Defense Fund and by certain members,
justified consideration of whether the Sub-Commission should study the
problem of the environment and its relation to human rights.
The Sub-Commission then decided to ask Mrs. Fatma Zohra Ksentini to prepare for submission to the Sub-Commission at its forty-second
session, a concise note setting forth methods by which such a study could
be made. The Sub-Commission also decided to request the SecretaryGeneral to invite governments, interested United Nations bodies, specialized agencies, intergovernmental organizations, and non-governmental organizations to submit relevant information and observations for preparation of the working paper.4 0
At the Spring 1990 meeting of the Human Rights Commission, the
members discussed the progress that had been made at the Sub-Commission. On March 15, 1990, the Commission adopted a resolution applauding the Sub-Commission's acceptance of the idea of environment as
a human right and encouraged the Sub-Commission to proceed with the

36. See the written transcription of oral intervention of the Friends of the Earth, fortyfirst session of the Sub-Commission on Prevention of Discrimination and Protection of Minorities at 3 (August 18, 1989).
37. Id.
38. Id. at 4.
39. The draft decision was submitted by Mr. Miguel Alfonso Martinez (Cuba), Mr. Awn
Shawkat Al-Khasawneh (Jordan), Mrs. Mary Concepcion Bautista (Philippines), Mr.
Stanislav Valentinovich Chernichenko (U.S.S.R.), Mr. Leandro Despouy (Argentina), Mr.
Asbjorn Eide (Norway), Mr. Aidid Abdillahi Ilkahanaf (Somalia), Mr. Louis Joinet (France),
Mr. Eduardo Suescon Monroy (Alternate from Colombia), and Mrs. Halima Embarek
Warzazi (Morocco).
40. U.N. Doc. E/CN.4/Sub.2/1989/L.23 (1989).
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process."'
The process of establishing a human right to environment has now
been set in motion; however, the work is far from done.'2 The next step
will be to urge the Sub-Commission, as well as the Human Rights Commission, to ensure that the study and analysis process continues through
to the appointment of a Special Rapporteur on Environment. The initial
goal is for environmental violations to be added either as a new agenda
item or be placed under an existing agenda item; one that allows for annual consideration of the problems caused to the human environment by
environmental degradation.

II.
A.

ELEMENTS OF THE RIGHT TO ENVIRONMENT

The Right Itself

As people gain more knowledge about the natural world, delineating
global cause and effect relationships and discovering the ecological consequences of human action becomes easier. Actions that can be shown, in
the long run, to be destructive to human welfare and to life-support systems of the planet generally, may be held to be ethically wrong.'3 A
human right to environment will prevent or at least mitigate these
actions.
Proponents claim that if this new right is not soon recognized, our
planet will become uninhabitable; there will be no human rights or
human beings about which to worry. 4 Opponents argue that humanity
has survived for many centuries without this new right, that new rights
are not likely to be implemented in any reasonable way in the foreseeable
future, and that this right will merely cause confusion because it is vague
and exaggerated in scope.'8 These arguments over the right to environment should be compared to those made over the economic, social, and
cultural rights before they were formally recognized.' The right to envi-

41. See U.N. Doc. E/CN.4/1990/L.63/rev.1 (1990). This resolution passed 40 to 0 with
two abstentions. The abstentions were entered by the United States and Japan. Both countries stated that environmental issues should be dealt with exclusively by environmental,
not human rights, forums.
42. UNESCO emphasizes that while the full achievement of human rights presupposes
patient efforts in the humanizing of the environment and the background to life, this does
not mean that active measures for the protection, achievement, and extension of human
rights can be put off until tomorrow. See HUMAN RIGHTS, supra note 8, at 5-6. The editor
believes that the protection, consolidation, and extension of human rights urgently call for
resolute, specific, and direct action. Id. at 6.
43. Caldwell, Concepts in the Development of InternationalEnvironmental Policies,
13 NAT. REsou RCEs J. 190, 195 (1973).
44. Sohn, The New InternationalLaw: Protection of the Rights of Individuals Rather
than States, 32 AM. U.L. REV. 1, 62 n.332 (1982).
45. Id. at 62.
46. See G.A. Res. 32/130, 32 U.N. GAOR Supp. (No. 45) at 150-51, U.N. Doc. A/32/45
(1977). Various international institutions have specially emphasized the interdependence,
complementariness, and indivisibility of human rights. Sohn, supra note 44, at 63 n.334.
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ronment, even if not immediately attainable, will establish new goals and
propose new solutions to human environmental problems that can be
achieved progressively."7
1. Definition of the Right to Environment
Many proposals can be made for what to include within the human
right to environment.'" These include the right not to be exposed to manmade environmental contaminants injurious to health, the right not to be
subjected to life-shortening influences, the right not to be subjected to
extraordinary noise,' 9 and the right to know that natural ecosystems containing wild flora and fauna still exist in our world. Despite these proposals, the precise meaning remains undefined.
Many different adjectives have been used over the years to describe
the characteristics of the environment to which humans have a right.
These adjectives include: decent, healthful, natural, pure, clean, ecologically-balanced, and safe. Questions have been raised over the differences
between a "decent environment" and a "healthful environment." W. Paul
Gormley believes that a decent environment might be something less
than a "pure and clean environment."6 0 He advocates that a decent environmental standard would probably represent a minimum that is essential to the preservation of life at a realistic level of healthy existence,
whereas absolute purity would be the maximum level that could not politically or economically be realized. 51 Gormley emphasizes the need to
secure a decent environment, especially in industrial areas, largely because of the perceived political need to temper environmental goals with
2
the realities of industrial life.
Besides the controversy over the descriptive words, the word "environment" itself evokes a secondary debate: What is included within this
term? Does this term encompass the entire global biosphere, or simply
areas in direct contact with human persons or communities? 3 The entire
global ecosystem is so inextricably intertwined that policies which aim to
protect inhabited areas alone will prove to be futile in the end. The right
to environment should include not only the enjoyment of clean air, water,

"All human rights and fundamental freedoms are indivisible and interdependent; equal attention and urgent consideration should be given to the implementation, promotion and
protection of both civil and political, and economic, social and cultural rights." Id. at 63.
47. Sohn, supra note 44, at 63.
48. The term "right to environment" parallels terms such as "right to life" and "right
to health." The latter terms are uniformly used without qualifying adjectives.
49. Roberts, The Right to a Decent Environment:Progress Along a ConstitutionalAvenue, in LAW AND THE ENVIRONMENr 134, 148 n.39 (Baldwin & Page eds. 1970).
50. Gormley, supra note 15, at 38.
51. Id.
52. Id.
53. Hardy, The United Nations Environmental Program, 13 NAT. RESOURCES J. 235
(1973). See also A. Kiss, THE PROTECTION OF THE ENVIRONMENT AND INTERNATIONAL LAW
(1975).
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and fertile soil, but also the right to survive without starvation and disease caused by inadequate environmental hygiene and management."'
Life and health of the individual are the primary reference points,
but other aspects of the environment also deserve protection under the
right to environment. For example, the right to environment should include protection of the Earth's flora and fauna. Nature itself should have
its own right to exist and deserves protection for its own sake." Human
needs may best be served by contact and interaction with certain types of
domesticated or wild plants and animals. Therefore, the environmental
conditions necessary for these species should also be preserved whenever
possible.5 6
Any forum adopting a definition of the right to environment should
keep in mind the purposes underlying that definition.5 7 The ultimate purposes of a right to environment include the protection of human life and
health, the preservation of the natural environment, and the creation of a
duty to protect the global environment for the benefit of present and future generations.5 s Establishment of a right to a safe, healthy, and ecologically balanced environment would serve all of the above purposes.
2.

Basis for the Right to Environment

A healthy and humane environment worth living in is essential to the
physical existence of every citizen. This opinion, which studies have
shown to be shared by all states throughout the world, also expresses itself in the legal rules of different states.5 An analysis of the documents
outlining the activities of the United Nations and other multilateral in-

54. Wilson, Environmental Policy and InternationalLaw, in ENVIRONMENTAL POLITICS
104 n.5 (S. Nagel ed. 1974).
55. See Steiger, The FundamentalRight to a Decent Environment, in TRENDS INENVIRONMENTAL POLICY AND LAW 5 (M. Bothe ed. 1980); Stone, Should Trees Have Standing? Towards Legal Rights for Natural Objects, 45 S. CAL. L. REv. 450 (1972). The most powerful argument for the illegality of "speciecide" is that it will eventually deprive nature of its
laboratory and thus may mortally endanger humanity itself. The members of the Stockholm
Conference understood this argument and devoted substantial time and effort to formulating recommendations for the establishment of genetic pools. See Stockholm Declaration,
supra note 14, at 24-31 (recommendations 39-45); Teclaff, supra note 27, at 261.
56. Almeida, Economic Development and the Preservationof the Environment, in DEVELOPMENT AND ENVIRONMENT 109 (1972) (report and Working Papers of a panel of experts
convened by the Secretary General of the U.N. Conference on the Human Environment.
Unfortunately, in the past, standards for judging the adequacy of any environmental
conditions were specifically limited by human needs and interests. Id. at 109-10. In the future, any cost/benefit analysis for projects or policies with environmental impacts should
include educational, scientific, cultural, existence, aesthetic, and genetic values of wildlife
protection within the benefit equation.
57. Steiger, supra note 55, at 5.
58. Id. at 7. In addition, a human right to environment could include claims to enjoin
environmentally dangerous activities as well as to mandate affirmative actions to be taken to
maintain an adequate quality of life. Uibopuu, The InternationallyGuaranteedRight of an
Individual to a Clean Environment, 1 CoMp. L. Y.B. 101, 106 (1977).
59. Steiger, supra note 55, at 1-2.
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ternational organizations, the domestic practices of the United States,
and the resolution of international environmental disputes demonstrates
that a consensus and custom regarding the right to environmental protection has emerged among states."0
With an implicit reference to the environment, the Universal Declaration of Human Rights proclaimed that everyone "has the right to a
standard of living adequate for the health and well-being of himself and
his family, including food, clothing [and] housing."'" The Universal Declaration is now considered to be an authoritative interpretation of the
United Nations Charter. The Declaration spells out in considerable detail
the meaning of the phrase "human rights and fundamental freedoms"
which member states agreed in the Charter to promote and encourage.62
The Universal Declaration has joined the Charter as part of the constitutional structure of the world community. The Declaration, as an authoritative listing of human rights, has also become a basic component of international customary law, binding on all states, not just members of the
United Nations. 3
The duty to protect the environment has arguably been part of international law for many years. Evidence of this duty can be found in customary international law by interpreting international cases and conventions. For example, the 1946 Corfu Channel case of the International
Court of Justice involved the unannounced laying of mines by Albania
within its territorial waters. These mines subsequently damaged British
vessels which came in contact with the mines. The court found Albania at
fault and held that "it is every state's obligation not to knowingly allow
its territory to be used for acts contrary to the rights of other states." 4
This holding could logically be extended to include transnational environmental pollution.
Additional evidence of the customary environmental law can be
found in Protocol I of the 1949 Geneva Convention, which requires combatants "to protect the environment against widespread, long-term and
severe damage," and prohibits "methods or means of warfare which are
intended or may be expected to cause such damage to the natural
environment." 5

60. Schafer, The Relationship Between the InternationalLaws of Armed Conflict and
Environmental Protection: The Need to Reevaluate What Types of Conduct are Permissible During Hostilities, 19 CAL. W. INT'L L.J. 287, 291 (1989).
61. Universal Declarationof Human Rights, supra note 7, art. 25(1). There is a similar
provision in Article 11 of the Covenant on Economic, Cultural and Social Rights. See International Covenant on Economic, Social and CulturalRights, G.A. Res. 2200A, U.N. Doc. A/
6546/art. 11 (1966).
62. U.N. CHARTER, art. 1, 1 3.
63. Sohn, supra note 44, at 16-17.
64. Corfu Channel Case (U.K. v. Alb.), 1949 I.C.J. 4 (judgment of Apr. 9). See also
Schafer, supra note 60, at 297.
65. Protocol Additional to the Geneva Convention of 12 August 1949, and Relating to
the Protection of Victims of International Armed Conflicts (Protocol I), arts. 55 and 35(3),
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Another significant source of the customary humanitarian law against
devastation of the environment was the NUremburg Tribunal. There, a
number of the accused were tried for massive environmental devastation.
For instance, the Tribunal denounced the "scorched earth" policy followed by the German forces in their retreats from the Soviet Union, the
Balkans, and Norway. Although acquitted, the willingness of the tribunal
to subject the accused to trial, and the holding by the tribunal that "devastation prohibited by the Hague Rules and the usages of war that is not
warranted by military necessity," make it clear that mindless destruction
of the environment is not tolerated under customary law of armed
conflict.6"
The United States initially led the way toward recognition of a right
to environment. In 1960, the House of Representatives proposed a joint
resolution containing environmental rights. Although never enacted, the
resolution proposed that the people of the United States had a collective
right to clean air, pure water, freedom from excessive and unnecessary
noise, and the natural, scenic, historic, and aesthetic qualities of their environment. The resolution stated that these rights shall not be abridged.'
The United States Congress finally codified the nation's policy regarding the environment in the National Environmental Policy Act
(NEPA) of 1969. NEPA's statement of purpose creates a national policy
encouraging productive and enjoyable harmony between man and his environment, promoting efforts to prevent or eliminate damage to the environment and the biosphere, and stimulating the health and welfare of
man."' This policy was the first of its kind to textually recognize "the
profound impact of man's activity on the interrelations of all components
of the natural environment, particularly the profound influences of population growth, high-density urbanization, industrial expansion, resource
exploitation, and new and expanding technological advances," as well as
the critical importance of restoring and maintaining environmental quality to aid in the "overall welfare and development of man. '"6 Although
with the passage of NEPA, Congress also recognized that "each person
should enjoy a healthful environment,"7 0 this wording did not create a
7 1
judicially enforceable right.

1977 U.N. JURID. Y.B. 95, U.N. Doc. A/32/144 (1977), reprinted in 16 I.L.M. 1391 (1977).
66. Schafer, supra note 60, at 310-11. See also Convention on the Prohibition of Military or Any Other Hostile Use of Environmental Modification Techniques, May 18, 1977, 31
U.S.T. 333, T.I.A.S. No. 9614.
67. H.R.J. Res. 1321, § 1, 91st Cong., 1st Sess., 115 CONG. REC. 112 (1969).
68. The National Environmental Policy Act of 1969, Pub. L. No. 91-190, § 2, 83 Stat.
852 (1970) (codified as amended at 42 U.S.C. § 4331, 1969) [hereinafter NEPA]. See also
Caldwell, supra note 43, at 196.
69. NEPA, supra note 68, § 101(a).
70. Id., § 101(c).
71. In 1969, the editorial writers of the New York Times applauded the idea of a judicial ruling which would "arrest the continued destruction of the environment, surely where
it is done with government sanction." N.Y. Times, July 15, 1969, at 34, col. 2.
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One author argued that Congressional bills and resolutions such as
previously discussed were extraneous, as there already existed an implicit
constitutional right to a decent environment."2 He analogized this right to
the right to privacy and said that all that was necessary was "a ringing
decision to ratify this existential fact of life." 8 Whether or not such a
federal or penumbral constitutional right exists, many states have
amended their state constitutions to include the right to environment.'
United States involvement in the establishment of the right to environment continued with the passage of the following resolution by the
U.S. Senate in October 1970:
Whereas human ecology is global in nature and human survival depends ultimately upon the cooperative effort of the entire human species; and whereas worldwide pollution of man's common resources the air, the water, and the soil - poses a threat to all peoples; and
whereas environmental problems caused by technological and population growth are common to all nations alike; . ..knowledge of such
problems must be shared among all
nations to insure the survival and
78
well-being of the human species.
In the early 1970's, the environmental protection impetus returned to
the international arena. In the 1971 Convention of the International Environment Protection Agency, the states party to this convention recognized that a liveable earth environment is fundamental to human life and
expectations; that basic environmental resources are essential factors in a
livable earth environment; and that these basic environmental resources
are endangered by the activities of man. The Convention also recognized
that states are responsible not only to other states, but also to the world
community as a whole, for all activities occurring within their territory or
subject to their control which endanger basic environmental resources.7 6
The modern idea of an actual right to environment can be traced to

72. Roberts, supra note 49, at 165.
73. Id. at 165. It has also been argued "that the right to a reasonably non-hazardous
environment is fundamental and implicit in our Constitution." Kirchick, The Continuing
Search for a Constitutionally Protected Environment, 4 ENvTL. AFF. 515, 540 (1975).
74. For example, the constitutions of Hawaii and Illinois explicitly guarantee the right
to environment:
Each person has the right to a clean and healthful environment, as defined by
laws relating to environmental quality, including control of pollution and conservation protection, and enhancement of natural resources. Any person may
enforce this right against any party, public or private, through appropriate legal proceedings, subject to reasonable limitations and regulations as provided
by law.
HAw. CONST. art. XI, § 9. See also ILL. CONST. art. XI, § 2; the constitutions of California,
Florida, Massachusetts, Montana, Pennsylvania, Rhode Island, and Virginia; E. WEISS,
supra note 19, at 317-25.
75. S. Res. 399, 91st Cong., 2nd sess. (1970). See also W. MAGNUSON, THE NEED FOR A
WORLD ENVIRONMENTAL INSTITUTE

76. E.

21 (1972).

HULL & A. KOERS, INTRODUCTION TO A CONVENTION ON THE INTERNATIONAL ENVI-

RONMENT PROTECTION AGENCy

7 (1971).
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the following basic principle of the 1972 Stockholm Declaration on the
Human Environment:" "Man has the fundamental right to freedom,
equality and adequate conditions of life, in an environment of a quality
that permits a life of dignity and well-being, and he bears a solemn responsibility to protect and improve the environment for present and future generations. :..,,7" Thus, the right of all people to a quality environment can clearly be derived from the principles of the 1972 Stockholm
Conference.7 9 The right can also be derived from interpretations of the
Human Rights Conventions. The pledge for this basic human right is
found in the Universal Declaration on Human Rights, Article 3 (right to
life and security of the human person), and Article 25(1) (right to adequate standard of living to ensure health and well-being); in the Covenant
on Economic, Social, and Cultural Rights, Article 11(1) (right to continuous improvement of living conditions), and Article 12(2)(b) (the right to
improvement of all aspects of environmental and industrial hygiene as
relates to the right to health); and in the International Covenant on Civil
and Political Rights, Article 6 (inherent right to human life)., 0
Although the General Assembly endorsed the Stockholm Declaration
in general terms," it has never specifically proclaimed the existence of a
right to a clean environment, despite proposals that it do so." Absence of
a large segment of U.N. membership prevented the Stockholm Conference from arriving at global consensus, and thus from becoming customary international law at that time.83 It can be argued, however, that in the
last eighteen years, principles of environmental protection have become

77. Stockholm Declaration,supra note 14, at 3.
78. Id. at 4, Principle 1. See also Sohn, supra note 44, at 59-60. This principle can be
traced to the even more explicit principle proposed by the United States: "Every human
being has a right to a healthful and safe environment, including air, water and earth, and to
food and other material necessities, all of which should be sufficiently free of contamination
and other elements which detract from the health or well-being of man." U.N. Doc. A/
CONF.48/PC/WG.1/CRP.4, at 65 (1971), quoted in Sohn, supra note 44, at 59-60.
79. The text of the Stockholm Declaration does not state explicitly that there is a
human right to a clean and ecologically balanced environment, but it does express the issue
in human rights terms. Marks states that this is typical of the emergence of human rights.
See Marks, supra note 4, at 443-44.
80. See Universal Declarationof Human Rights, supra note 7, arts. 3, 25(1); International Covenant on Economic, Social and Cultural Rights, supra note 61, arts. 11(1),
12(2)(b); International Covenant on Civil and Political Rights, G.A. Res. 2200A, art. 6
(1966). See also Wilson, supra note 54, at 118-19.
Article 12(b) of the U.N. Covenant on Economic, Social and Cultural Rights may also
implicitly include the duties of States to refrain from certain environmentally hazardous
conduct, to compensate victims of this conduct if it occurs, and to improve living conditions
of its inhabitants through the maintenance of, at least, an adequate human environment.
See Uibopuu, supra note 58, at 107.
81. G.A. Res. 2994, 27 U.N. GAOR Supp. (No. 30) at 19, U.N. Doc. A/8730 (1972).
82. Alston, supra note 2, at 612. See also Dupuy, Le droit a la sante et la protection de

l'environnement, in

THE RIGHT TO HEALTH AS A HUMAN RIGHT,

and W. GORMLEY, supra note 22, at 40.
83. W. GORMLEY, supra note 22, at 173.

supra note 6, at 340, 413,
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entrenched in municipal opinio juris and in customary international law
through "the general principles of law recognized by civilized nations"
and by "the teachings of the most highly qualified publicists of the various nations.""
Evidence of the general principles of environmental rights law can be
found in the Draft Additional Protocol to the 1950 Council of Europe
Convention on Human Rights. This Draft Protocol was based on the resolution adopted on January 27, 1973, by the Working Party on Environmental Law. The Protocol considered protection of the life of individuals
an integral part of the original goals of human rights and declared that
"the protection of life essentially requires the existence of a natural environment favorable to human health."8s
The crucial problem with the Draft Protocol was the fact that there
was no clear legal definition of the right to a proper environment established.86 Also, the protocol did not emphasize the increasing importance
of the indirect threat to life caused by the impairment of natural conditions, the pollution of the air, land, and sea, the various forms of landscape destruction, and the never-ending avalanche of waste products. The
physical, psychological, and social conditions of health - and, therefore
health itself - would continue to be threatened and impaired. Critics
claim that the Protocol should be expanded to keep up with the needs
and circumstances of our day. 7
The Council of Europe hoped this initiative would stimulate similar
developments in the rest of the world. For other industrialized countries,
the existence of this human right will be an inducement to undertake
efforts to protect the human environment. The hope was that third world
countries would see that Europe's industrial nations were prepared to act
in their own region, and thus would lend aid and support to the similar
efforts of the other states in the United Nations. 8
The Additional Protocol stressed that "it [did] not contain an en-

84. Statute of the International Court of Justice, 1945, 59 Stat. 1055, T.S. No. 993, arts.
38(1)(b), (c), (d).
85. See Working Group, supra note 18, at 27. The text states in pertinent part:
Art. 1 (right to health) - (1) No one should be exposed to intolerable
damage or threats to his health or to intolerable impairment of his well-being
as a result of adverse changes in the natural conditions of life. (2) An impairment of well-being may, however, be deemed to be tolerable if it is necessary
for the maintenance and development of the economic conditions of the community and if there is no possible way of making it possible to avoid this
impairment.
Art. 2 (protection against private persons) - (1) If adverse changes in the
natural conditions of life are likely to occur in his vital sphere as a result of the
action of other parties, any individual is entitled to demand that the competent agencies examine the situation, and that they remedy such situation in all
cases where article 1 applies.
86. Id. at 29.
87. See, e.g., Statement of Monsieur Grieve, in Working Group, supra note 18, at 29.
88. See Working Group, supra note 18, at 31.
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tirely new human right but that it [gave] concrete content to the right to
life in a particularly jeopardized area, that of health." 9 The Protocol proposed further political integration and increased individual recourse. 90
The Protocol prohibited changes in the natural conditions of life that affected the health and well-being of individuals. 1 Remedies existed only
when adverse changes in the natural conditions damaged or threatened
an individual's health or unreasonably impaired an individual's well-,
being.9"
Gormley expressed some concerns over the language of the Draft
Protocol. For example, he queried: What are "adverse changes in the natural conditions of life?" What circumstances constitute "intolerable damage or threats to health?" 93 Gormley stated that in Article I of the Draft
Protocol, only the protection of life is contemplated, not the protection of
aesthetic conditions or of the quality of life.94 He opined that more specific areas should have been addressed, such as the right to breathe clean
air and the right to drink water which is reasonably unpolluted.95 Gormley further argued that the language of the Protocol should have been
stronger and advocated a concrete right to a pure and clean environment,
rather than only speaking of "tolerable conditions" in the context of "the
maintenance and development of economic conditions of the
community.'96
Possibly because of the weakness of the language or the leeway given
to economics over environment, the Deputy Ministers ultimately rejected
the Draft Protocol following the conclusion of the Conference. Nevertheless, the work to draft appropriate environmental agreements to protect
the individual in Europe continued. 9
The 1980's saw continued international progress made toward the
recognition of the right to environment. In 1980, UNESCO's colloquium
on new human rights, held in Mexico City, discussed "the right to a
healthy and ecologically balanced environment."s Two years later, the
International Association of Democratic Lawyers, in the context of a

89. Id.
90. Id.
91. Id. at 33.
92. Id. at 38. In sum, the intent was to grant individuals the following degrees of protection: 1) prohibition of damage to health; 2) prohibition of an unreasonable threat to
health (excluding economic needs from the assessment of what may or may not be accepted); and 3) prohibition of an unreasonable impairment of well-being (allowing, inter
alia, for the consideration of economic reasons in the assessment of what may or may not be
accepted, if an impairment is required in the interest of the community, and provided no
alternative is available). Id. at 35.
93. Gormley, supra note 15, at 31.
94. Id.
95. Id. at 32.
96. Id.
97. Id. at 56.
98. UNESCO Symposium on New Human Rights: The Rights of Solidarity, U.N. Doc.
55.81/CONF.806/4 at 3 (1981). See also Sohn, supra note 44, at 59.
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Draft Declaration of Human Rights and the Rights of Peoples to Peace
and Disarmament, proposed immediate recognition by the General Assembly of the right of all individuals and peoples to an environment of
such quality as to enable them to live with dignity and enjoy a state of
well-being."9
In 1982, the World Charter for Nature was passed.100 This resolution
called upon all nations to respect nature and avoid impairing its essential
processes; not compromise the genetic viability of the earth's life forms
(e.g., protect endangered species); protect the habitats of all creatures
great and small; subject all areas of the earth to the principles of conservation; and manage all ecosystems, organisms, and land, marine and atmospheric resources to maintain optimum sustained productivity. 0 1 The
World Charter for Nature passed by a vote of 111 to 1, with 18
abstentions.'
Of all the international human rights instruments, only the 1982 African Charter on Human and Peoples' Rights expressly refers to a human
right to environment. Article 24 of the Charter provides that "[a]ll peoples shall have the right to a general satisfactory environment favorable
to their development."' 0 3 More recently, the World Commission on Environment and Development proposed that, as a fundamental legal principle, "[a]ll human beings have the fundamental right to an environment
adequate for their health and well-being." 104
3.

Treatment of the Right to Environment

Edith Brown Weiss has aptly observed that, "[i]f there is to be a
human right to a decent environment, there is disagreement over how to
treat it."' 0 5 Different scholars place the right to environment in different
human rights categories. Some include it as a fundamental human right.
Others claim it falls within the basic human needs doctrine. Still others
classify, it as a "third generation" human right.
The fundamental rights approach identifies universally recognized
human rights that withstand reproach by competing political ideologies.
Recent fundamental rights compilations by a number of scholars either
implicitly or explicitly mention the right to a decent environment.'0 6 For
example, Richard Falk bases his version of a right to a decent environ-

99. Alston, supra note 2, at 611.
100. World Charterfor Nature, supra note 33.
101. Schafer, supra note 60, at 293.
102. The one "no" vote was cast by the United States. See 1982 U.N.Y.B. 1023.
103. African Charter on Human and Peoples' Rights, Art. 24, O.A.U. Doc. CAB/LEG/
67/3 Rev.5, reprinted in 21 I.L.M. 58, 59 (1982). See also E. WEISS, supra note 19, at 115;
Alston, supra note 2, at 611; Sohn, supra note 44, at 59.
104.

WORLD COMMISSION

ON ENVIRONMENT

AND DEVELOPMENT,

348 (1987). See also E. WEISS, supra note 19, at 115.
105. E. WEISS, supra note 19, at 116.
106. Id.

OUR COMMON FUTURE
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ment on mankind's right to be secure against ecological hazards. He declares that any list of fundamental human rights that does not condemn
conduct that imperils the environment is incomplete. Additionally, Falk
likens "ecocide" to genocide, torture, and other acknowledged gross
07
abuses of human rights.1
The right to environment has also been treated as a basic human
need. Examples of other basic needs include food, water, air, housing,
clothing, etc. Weiss states that this approach demands positive State action to guarantee the minimum requirements for human existence, and
she contends that several covenants reflect this approach.' 0 In fact, a new
development was adopted
covenant on the emergent human right 10 to
9
under the basic human needs framework.
Finally, the right to environment has been classified as a third generation human right. 11 0 These rights belong neither with the first generation
of civil and political rights nor with the second generation of economic
and social rights. Instead, they are deemed "collective rights," intended
to acknowledge a continuing evolution of human rights doctrine."' The
existence of generations of rights, however, is strongly contested."' Critics are concerned that new rights will trivialize existing human rights docof a right to envitrines. The striking disagreements over the treatment
3
ronment are unlikely to be resolved quickly."

107. R. FALK, HUMAN RIGHTS AND STATE SOVEREIGNTY 67 (1981), cited in E. WEIss,
supra note 19, at 116 n.56.
108. E. WEISS, supra note 19, at 116.
109. Declaration on the Right to Development, Dec. 4, 1986, G.A. Res. 41/128, U.N.
Doc. E/CN.4/SR26 (1986). See also LE DROIT AU DEVELOPPMENT AU PLAN INTERNATIONAL

(R.J. Dupuy ed. 1978); Pellet, The Functionsof The Right to Development: A Right to SelfRealization, in HUMAN RIGHTS AND DEVELOPMENT 129 (1984).
110. Theodore Meron includes the right to a protected environment in his hierarchy
under third generation solidarity rights. Meron, On a Hierarchy of InternationalHuman
Rights, 80 AM. J. INT'L L. 1, 2 (1986). Other identified third generation rights include the
right to food, the right to communicate, and the right to benefit from or share in the common heritage of mankind. See Sohn, supra note 44, at 60.
111. Karel Vasak distinguished the three generations of human rights as corresponding
successively to each of the elements of the motto of the French revolution: libert6, egalit6,
fraternit6. Vasak predicated third generation human rights on brotherhood and global solidarity. Vasak, in fact, called these rights "solidarity rights." See Marks, supra note 4, at
441.
This notion of solidarity proclaimed by third generation human rights advocates a sharing of purpose and an agreeing on modes of action among various elements of society. This
solidarity is arguably essential to the realization of the rights of the first and second generations as well. Solidarity and a broad sharing of objectives and commitment are required for
some forms of action relating to certain planetary concerns, such as ecological balance. See

id.
112. Alston, A Third Generation of Solidarity Rights: Progressive Development or
Obfuscation of InternationalHuman Rights Law?, 29 NErH. INT'L L. REV. 307 (1982). See
also E. WEISS, supra note 19, at 116.
113. E. WEISS, supra note 19, at 117.
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B. Deriving the Right to Environment as a Corollary Right
The human right to environment may already exist as a part of customary international law, or the law of the United Nations, because this
right can be easily derived from the U.N. Charter, the Universal Declaration and the Human Rights Covenants."" The emerging human right to
environment is also derivable from several previously recognized human
rights. 5 Examples of these derivations are given below." 6
1. The Right to Life
Life and the welfare of the human species depend upon the proper
interaction of humanity and environment. Unfortunately, the advance of
human technology threatens the destruction of the natural resources that
humans have only recently begun to understand and appreciate. Progress
also potentially7 threatens the destruction of the health and welfare of humanity itself."

The most fundamental human right which the right to environment
promotes is the right to life. The right to environment has its basis in the
U.N. Charter insofar as one of the Charter's fundamental goals is the promotion and respect of all human rights, especially the right to life."'
The right to environment may also be derived from the Universal
Declaration of Human Rights. Article 3 of the Universal Declaration of
Human Rights declares that "[e]veryone has the right to life, liberty and
security of person."" 9 The International Covenant on Civil and Political
Rights echoes this right in Article 6(1), which states that "[e]very human
being has the inherent right to life. This right shall be protected by law..
•.'1120 The authors of the Stockholm Declaration also understood the relationship between human life and the environment, when they wrote that
"[b]oth aspects of man's environment, the natural and the man-made, are
essential to his well-being and to the enjoyment of basic human rights 114. Sohn, supra note 44, at 61; Interview with Karen Parker, November 11, 1989.
115. Preservation of the remaining ecology and environment is included within the
scope of the inalienable human rights of humanity as determined by a careful reading and
interpretation of human rights documents. The right to a sound environment is a fundamental or inalienable human right and, therefore, is included within the existing conventions, including the United Nations Charter, in Articles 1 and 2. See W.P. GORMLEY, supra

note 22, at 41. See also Sohn, supra note 44; UNESCO,

ENVIRONNEMENT ET DROITS DE

(P. Kromarek ed. 1988); Stockholm Declaration,Principle 1; E. WEiss, supra note
19, at 115.
116. "The duty of a lawyer after all is not only to show the existing law but also to
make proposals for its future development. The right to life seems a good starting point for
further development, if States fail to accept specific individual rights to environmental protection." Uibopuu, supra note 58, at 109.
117. R. MALVIYA, ENVIRONMENTAL POLLUTION AND ITS CONTROL UNDER INTERNATIONAL
LAW 9-10 (1987).
118. Makarewicz, supra note 11, at 77.
119. Universal Declarationof Human Rights, supra note 7, art. 3.
120. InternationalCovenant on Civil and PoliticalRights, supra note 61, art. 6(1).
L'HOMME
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The right to life applies to situations other than the intentional or
arbitrary deprivation of life by governments. The norm also requires governments to protect life by assuring a safe and healthy environment, and
to promote policies that ensure the continued existence of its people and
its environment. 12 2 Essential functions of any government include safehuman beings from physical damage and enguarding life and protecting
1 23
vironmental hazards.
2
The right to life also includes the right to survival and well-being. "
This right should be interpreted to prevent even indirect threats to
human life, including ecological dangers. 2 5 The right to life should be
extended to implicitly include a right to a healthy and decent environment. This extension is necessary because without adequate protection of
this right, the quality of life will be eroded, economic progress will beall, the basic ability of our
come slower and more costly, and, worst of
26
destroyed.1
be
could
life
support
planet to

The relationship between environment and the right to life is most
visible in the case of indigenous peoples that rely solely on the environment for their livelihood. Some examples include forest dwelling tribes in
Latin America and Malaysia, African bushmen, and Arctic Eskimos. The
issue of the intricacy of this relationship arose in a study on genocide
prepared for the Sub-Commission on the Prevention of Discrimination
and Protection of Minorities. It arose under the subject of ecocide, or
measures of devastation and destruction which damage and destroy the
ecology of geographic areas to the detriment of human, animal, and plant
life. Attention was drawn especially to inferences of destruction of the
natural surroundings or environment where ethnic groups live which
might prevent them from following their traditional way of life.' 2' Because of the clear ties between environmental and human rights, the SubCommission determined that this question deserves closer study.' 28
One author summed up the foregoing argument in one question:

121. Stockholm Declaration,supra note 14, 1 1; Uibopuu, supra note 58, at 109.
122. K. PARKER & M. THORME, supra note 31, at 19. See also Ramcharan, The Concept
and Dimension of the Right to Life, in THE RIGHT TO LIFE IN INTERNATIONAL LAW 1, 8 (B.

Ramcharan ed. 1985).
123. K. PARKER & M. THORME, supra note 31, at 19; Ramcharan, supra note 122, at 13.
See also Lallah, HUMAN RIGHTS IN CHILE, U.N.E.S.C. Comm. on Human Rights, U.N. Doc.
E/CN.4/1983/9, at 18 (1983).
124. See E. WEISS, supra note 19, at 23. The environment is not separable from other
human problems, but is an organizing aspect of human life in which almost every sector of
social behavior is somehow involved. L. CALDWELL, MAN AND His ENVIRONMENT 151 (1975).
125. Uibopuu, supra note 58, at 108.
126. E. HULL & A. KOERS, supra note 76, at 1.
127. See U.N. Doc. E/CN.4/Sub.2/L.623, 11 286-98.
128. Van Boven, United Nations Policies and Strategies: Global Perspectives?, in
HUMAN RIGHTS, supra note 8, at 65-66.
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"What use are the other rights if life itself ceases to be worth living?' 1 29
The purpose of human society must be to realize and protect the welfare
and well-being of every generation. This requires sustaining the life-support systems of the planet, the ecological processes, environmental conditions, and cultural resources important for the survival and well-being of
the human species, and a healthy and decent environment. 130
2.

The Right to Health

The right to health and well-being is closely linked to the right to life
and security of the person. Although a state is unable to guarantee the
health of any individual, states possess an affirmative obligation to refrain
from implementing policies that adversely affect the health of their
citizens.' 3'
If the goal of the right to health is to protect health, one way to do
this is to enforce the right to a healthy environment. The right to a
healthy environment includes protection from environmental hazards,
such as radioactive release, which may produce long-term health effects.1 32 Humanity's right to be free from illness and suffering requires
not only the organization of better health care services and a more complete supply of medicines but also the raising of the human standard of
living, the improvement of the human social setting, and the protection of
the human environment.' 3
This idea has been reflected in international conventions and recommendations. Article 12 of the 1966 U.N. Convention on Economic, Social
and Cultural Rights states that steps should be taken by the parties to
the covenant to achieve a full realization of the right to health which shall
include those necessary for the improvement of all aspects of environmental hygiene."" In addition, resolution 23.61 of the World Health Assembly made recommendations regarding how to attain the highest possible level of health. Among these are "the establishment of effective
control over the condition of the environment as a source of health and
'3 5
life to present and future generations.'
So strong is the tie between health and environment that many people criticized the European Social Charter for recognizing only the right

129.
130.
131.
132.

Roberts, supra note 49, at 163.
E. WEISS, supra note 19, at 23.
K. PARKER & M. THORME, supra note 31, at 21.
Jacqu6, La protection du droit d l'environnement au niveau europ~en ou regional,
in ENVIRONNEMENT ET DROITS DE L'HOMME, supra note 115, at 65, 72; Dupuy, supra note 82,
at 413.
133. Lachs, comment in THE RIGHT TO HEALTH AS A HUMAN RIGHT, supra note 6, at
493-94.
134. See InternationalCovenant on Economic, Social and Cultural Rights, supra note
61, art. 12(b). See also Eze, supra note 6, at 83.
135. W.H.O., HEALTH ASPECTS OF HUMAN RIGHTS: WITH SPECIFIC REFERENCE TO DEVELOPMENTS IN BIOLOGY AND MEDICINE 10 (1976). See also Eze, supra note 6, at 82.
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to health and not the right to environment." 6 Critics stated that the
Charter should be modified to declare that "every person has a right to
have a satisfying existence in an environment that doesn't imperil
health," and that the state is obliged to take measures necessary to protect the individual from anything that will threaten health as a result of
environmental degradation.1 3 7 Examples given of environmental degradation included atmospheric pollution, water pollution, radioactive releases,
noise pollution, food contamination, and habitat destruction.
Establishment of a right to environment safeguards the right to life
and the right to clean air, water, and food, all of which are essential to
human health. 138 This right to environment, once established, could be
used to advocate the protection of vegetation and animal species that
may prove to have future medicinal or scientific value. Conversely, the
right to health can and has been used to safeguard the environment. Advocates of aesthetic reform in the human environment have found that
abuses could often be successfully attacked upon grounds of health and
safety by claiming environment to be part of the right to health. Courts
that would have rejected qualitative or aesthetic grounds for public action
often sanction such an action if the complaint alleges that the health and
physical well-being of the people are at stake.'3 9
3.

The Right to Property

Article 17(1) of the Universal Declaration states that "[e]veryone has
the right to own property alone as well as in association with others."
Possibly the concept of the word "property" should be expanded to include the common property found in the world's precious, and often nonrenewable, natural resources. The world's resources should not be considered the exclusive property of any single nation. All nations should have
an inherent right to take part in their exploitation and protection, and all
nations must exercise these rights with due regard for the corresponding
rights of others. '
Unfortunately, these arguments run directly converse to the international principle of a state's permanent sovereignty over its natural resources. This principle is codified in Article 1(2) of the Covenant on Civil
and Political Rights, and in Principle 21 of the Stockholm Declaration."'
The Stockholm Declaration sets forth that states have, in accordance
with the Charter of the United Nations and principles of international

136. Jacqu6, supra note 132, at 70.
137. Id.
138. Gormley claims that the main requirement for maintaining life and preserving

health is the assurance of a supply of pure water. Gormley, supra note 22, at 7-8.
139. L. CALDWELL, supra note 124, at 27.
140. Fleischer, The InternationalConcern for the Environment: The Concept of Common Heritage, in TRENDS IN ENVIRONMENTAL POLICY AND LAW 337 (M. Bothe ed. 1980).

141. See also Declaration on Social Progress and Development, G.A. Res. 2542, art. 3(d)
(1969); Permanent Sovereignty over Natural Resources, G.A. Res. 1803 (1962).
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law, the sovereign right to exploit their own resources pursuant to their
own environmental policies, as well as the responsibility to ensure that
activities within their own jurisdiction or control do not cause damage to
the environment of other states or of areas beyond the limits of national
jurisdiction.'42
In the 1970's, the concept of national sovereignty over natural resources seemed to be as strongly entrenched as ever. Many countries vehemently defended the concept at the Stockholm Conference in 1972.43
But Principle 21 coupled the concept of permanent sovereignty with a
state's responsibility for damage to resources and to the environment
outside of its territory. An expansive interpretation of this Principle
could reflect the thought that sovereignty over resources was beginning to
shrink. More credence perhaps was being given to the recognition that at
least some resources belong to the international community, to be kept in
trust for all mankind, rather than to individual nations. " '
Clearly the wording of Principle 21 conceals an inherent tension between the concept of "permanent" sovereignty of a state over its own territory including the natural resources and the concept of the indivisibility
of the human environment. 4" Additionally, the wording of Principle 21
conflicts with its own Principle 5, which states that "[t]he non-renewable
resources of the earth must be employed in such a way as to guard
against the danger of their future exhaustion and to ensure that benefits
from such employment are shared by all mankind,"' ' In the latter principle, the word "exploited" is avoided by the keen substitution of the
word "employed," which conveys a much more positive image.
World attitudes must move away from the position taken in 1895 by
the Attorney General of the United States who declared that: "The fundamental principle of international law is the absolute sovereignty of
every nation, as against all others, within its own territory.' 1 47 The world
must recognize this doctrine's irrationality and ineffectiveness in protecting a nation and its people from the consequences of environmental abuse
by other nations. National sovereignty remains a poor barrier against
marine resource destruction, atmospheric contamination, and environmental deterioration.
A continued insistence on the arbitrary right of a government to de-

142. Stockholm Declaration,supra note 14, Principle 21. "It must regrettably be conceded that Principle 21 recognizes practically complete freedom by States to exploit, or even
abuse, their resources as they see fit, provided that only internal consequences result." W.
GORMLEY, supra note 23, at 36.
143. Teclaff, supra note 27, at 257.
144. Id.
145. Riphagen, The International Concern for the Environment as Expressed in the
Concepts of the "Common Heritage of Mankind" and of "Shared Natural Resources," in
TRENDS IN ENVIRONMENTAL POLICY AND LAW 343 (M. Bothe ed. 1980).
146. Stockholm Declaration,supra note 14, Principle 5 (emphasis added).
147. 21 Op. Att'y Gen. 281 (1895).
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termine its own internal environmental policies contradicts the principle
of international law illustrated in the International Court of Justice's
Corfu Channel case and in the Trail Smelter arbitration between the
U.S. and Canada. " " This principle holds that a state may not legitimately
permit its territory to be used in ways directly injurious to another state.
No nation today is really free to neglect, or to regulate, its environmentaffecting activities without regard to the rights and interests of other nations. " 9 The United Nations endorsed this principle in several resolutions
adopted at the United Nations Conference on the Human
Environment.15
Upon reflection of the meaning of "permanent sovereignty over resources," one author concluded that the main thrust of the idea of permanent sovereignty over natural resources, both in rhetoric and in practice,
is "to justify either the nationalization of foreign firms or their transfer of
ownership to nationals of the host countries, especially in the extractive
industries. ' ' Oscar Schachter opines that on the international level, this
principle has been used by states to justify their right to exercise control
over production and distribution arrangements without being hampered
by the international law of state responsibility as it had traditionally been
interpreted by the capital-exporting countries. 52 Schachter believes that
countries have emphasized their sovereignty over natural resources in order to reveal their concern over the excessive economic penetration by
transnational companies."" If this meaning is accepted, then the possibility of common global property may not be forgone.
If this meaning is not universally accepted, then perhaps the whole
concept of national sovereignty must be rethought. For example, Edith
Brown Weiss suggests that "the concept of national sovereignty, which
developed in response to conditions three centuries ago, has in some respects become obsolete."1 5 4 Of particular interest when discussing the dismantling of this concept is the Convention on the Protection of the Environment. 5 5 This convention abolished altogether terms advancing such
ideas as "national frontiers" and "exclusive sovereignty.' 5
The "common" property interest of mankind in the oceans and in

148. See Corfu Channel,1949 I.C.J. at 4; Trail Smelter Case (U.S. v. Canada), 3 R. Int'l.
Arb. Awards 1905, 1911 (1941).
149. E. WEISS, supra note 19, at 3.
150. See Principles 3, 37, 48, 51, 70 and 92 of the U.N. Conference on the Human
Environment; See also Caldwell, supra note 68, at 21-22.
151. 0. SCHACTER, SHARING THE WORLD'S RESOURCES 124 (1977).
152. Id. at 125.
153. Id.
154. Weiss, The Planetary Trust: Conservation and Intergenerational Equity, 11
ECOLOGY L.Q. 495, 581 (1984).
155. The Nordic Environmental Convention concluded in Stockholm, Feb. 19, 1972, between the Nordic states.
156. Theutenberg, The InternationalEnvironmental Law: Some Basic Viewpoints, in
THE FuTrur

OF THE INTERNATIONAL LAW OF THE ENVIRONMENT 240

(R.J. Dupuy ed. 1984).
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the atmosphere is now sufficiently threatened by the inadequacy of
human behavior and institutions that concerted remedial action by nations and peoples has become necessary." 7 We, as the citizens of the
earth, must decide whether the need of a state to use, deplete, and destroy its natural resources overrides the human race's need for unpolluted
water, clean air, and a healthy environment. The awareness of world heritage in respect of certain resources is a precursor of the emergence of a
new concept of international trust over all resources which would replace
national ownership or sovereignty."'
a.

Global Property Interests

Certain of the earth's resources, renewable or otherwise, can be said
to be part of the "common heritage of mankind" or a global property
interest. The "common heritage" means that the present generations of
humanity have received the resources as a legacy or inheritance. 5 9 As legatees, our duty is to conserve these resources so that we may pass this
inheritance on to future generations.'
The concept of world heritage has begun to find legal expression in
instruments such as the draft conventions concerning wetlands, islands,
and historic sites, and in the conventions on the protection of endangered
species and nature itself.'6" The 1972 Convention for the Protection of
the World's Cultural and Natural Heritage gives international recognition
to the need to protect unique aspects of the environment, both man-made
and natural.'62 One of the goals of this treaty is historic preservation
which promotes the transmission of the world's cultural and scenic heritage to future generations. 6 3

157. E. WEISS, supra note 19, at 150.
158. Teclaff, The Impact of Environmental Concern on the Development of International Law, 13 NAT. RESOURCES J. 357, 385 (1973). "It can safely be stated that to an increasing extent the General Assembly of the U.N. has tended to attach greater importance
to considerations of human rights than to the assertion of the state's independent jurisdiction in its own domestic affairs." Castberg, Natural Law and Human Rights: An Idea HistoricalSurvey, in INTERNATIONAL PROTECTION OF HUMAN RIGHTS 31 (A. Eide & A. Schou
eds. 1968).
159. From an environmental point of view, one must ask how the reserves can best be
protected, preserved, developed, and used for the benefit of present and future generations.
See Fleischer, supra note 140, at 331.
160. A substantial number of international agreements already give effect to some aspects of the duty to conserve resources. They include: the Convention Concerning the Protection of World Cultural and Natural Heritage, 27 U.S.T. 37, T.I.A.S. No. 8226, reprinted
in 11 I.L.M. 1358 (1972); The Convention on the Conservation of Wetlands and Waterfowl,
996 U.N.T.S. 245 (1971); and the Convention on International Trade in Endangered Species
of Wild Flora and Fauna, 27 U.S.T. 1087, T.I.A.S. No. 8249, 993 U.N.T.S. 243 (1973). E.
WEIss, supra note 19, at 53.

161. Teclaff, supra note 27, at 257.
162. Convention for the Protection of the World's Cultural and Natural Heritage, 27
U.S.T. 37, T.I.A.S. No. 8226, reprinted in 11 I.L.M. 1358 (1972).
163. Schafer, supra note 60, at 290.
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The world's heritage encompasses all of the world's common property. Common property, or res communis, is something belonging to all
nations in common."" It is a question of resources belonging to the world
in its entirety, resources which should not be appropriated or used for the
exclusive benefit of one single state or company.' 1 As to these resources,
such as the rain forests and the atmosphere, humans should take on a
role of environmental stewardship.' 6
A practical expression of the stewardship concept was the recommendation of the General Conference of UNESCO at the 12th session concerning the safeguarding of the beauty and character of landscapes of
states:'67 "But man's obligations as Earth's custodian have been re-enforced by the demands of his fellows that they not be required to suffer
from the Earth-destroying activities of other men.' 1 68 In order to warrant
such enforcement, a recognized duty must be breached. The duty to protect the human right to environment is such a duty.
The establishment of a right to environment will aid those that seek
a rationally ordered community in which the right to existence of all, or
almost all, species is recognized, limited only by the similar rights of
others. In such a community, human beings would cease to be destroyers
and would become benevolent stewards with the responsibility of assuring
the survival of other species within the limitations imposed by the lifesustaining capacity of the environment and within a legal system enlarged
to encompass interests other than those purely human. 6 9
The environmental problem is truly global in nature and transcends
political boundaries and stages of economic growth. Only if the biosphere
is preserved can humanity survive; national boundaries are no barriers to
carbon monoxide, sulphur dioxide, pesticides, and other noxious substances. International environmental policies must flow both from international and municipal action related to the "common heritage of mankind" and must curb ecological destruction that both directly and
indirectly affects neighboring states and the global ecosystem. 7 0

164. Fleischer, supra note 140, at 325.
165. Id. at 330.
166. In addition, the human race should adopt a new way of thinking about cultural
property. Cultural property should include rare collections and specimens of fauna and flora
as components of a common human culture, whatever their places of origin or present location, independent of property rights or national jurisdiction. Merryman, Two Ways of
Thinking About Cultural Property, 80 AM. J. INT'L L. 831 (1986). Cultural objects and environmental treasures, including natural and artificial landscapes and ecological areas, and
urban structures and panoramas, are treated as fundamentally related to each other in some
nations. Id. at 831 n.1.
167. Caldwell, supra note 43, at 196; General Conference of UNESCO, U.N. Doc.,
CPG., 63/VI.12/A (1963).
168. Caldwell, supra note 43, at 200.
169. Teclaff, supra note 158, at 390.
170. Wilson, supra note 54, at 103.
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b.

Intergenerational Equity

If the environment and its component resources are to be considered
as common property, or public treasures at everyone's disposal, then the
environment must be safeguarded in the interest of the life and health of
this generation as well as future generations. Environmental protection
serves two purposes: serving the benefit of today's society, and protecting
the environmental inheritance of future individuals.'"
The present generation holds the natural and cultural heritage of our
planet in trust for future generations. As trustees, we have a fiduciary
obligation to adeptly manage and conserve this heritage. Edith Brown
Weiss described two duties involved in this fiduciary obligation: the duty
to conserve options by preserving natural and cultural diversity; and the
duty to conserve the quality of the trust's corpus by leaving the planet in
no worse condition than we received it.17 2 We must avoid being a society
that,
squanders and uses up many of these resources within the short span
of a few generations, converting them into waste and pollution, thus
depriving the next generations of the riches to which they are supposed to have equal title, and leaving them instead the legacy of an
unspeakable mess to clean up."'
Weiss claims that the administration of the planetary trust would be
easier if certain "planetary rights" were established. 7 " Planetary rights
are said to represent minimum interests, shared by all generations, and
may include many aspects of the right to environment 75 or the related
right to health.1 76 She advocates drafting a Declaration of Planetary Obligations and Rights which could eventually be transformed into customary
international law. 77 This Declaration could spark a new awareness of
world heritage regarding certain resources and could represent a precursor to a new concept of international trust over all resources which would
78
replace national sovereignty.

171. Steiger, supra note 55, at 8.
172. Weiss, supra note 154, at 581.
173. W. ROWLAND, THE PLOT TO SAVE THE WORLD 18 (1973) quoting, Peccei, speech
entitled "Human Settlements," given at Stockholm (1972).
174. Weiss, InternationalLaw, Common Patrimonyand IntergenerationalEquity: Research in Progress, in THE FUTURE OF THE INTERNATIONAL LAW OF THE ENVIRONMENT, supra

note 156, at 447.
175. While planetary rights are definitionally intergenerational rights, they may also
apply in the intragenerational context. For example, Weiss declares that the right to environment represents the intragenerational manifestation of some more expansive planetary
right. E. WEISS, supra note 19, at 117.

176. Id. at 117. These planetary rights have their doctrinal base in the temporal relationship between generations. They complement existing human rights and may create new
rights and obligations as part of our planetary citizenship.
177. Id. at 105.
178. Teclaff, supra note 27, at 257.
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The Right to Food

The right to environment is easily derived from a right to food. The
majority of foods, including grains, meat animals, vegetables, and fruits,
are grown or raised in our global environment. This will remain so until
science progresses to the point that all life-sustaining nutrients can be
derived from chemically-formulated food substitutes. For now, the environment in which food is grown must be protected and preserved in order
to feed the ever-increasing human masses. This protection proves to be
especially crucial to third world countries that lack the capital to import
food staples and that can no longer produce enough food in their inadequate environments. A case in point is the Sahelian drought which focused world attention on the chronic problems of human survival in the
1 79
drought margins.
In 1971, the World Health Conference "stressed the importance of
conservation of natural resources for maintaining both the quality of the
environment and the development of agriculture, forestry and fisheries"
and "recommended that the Food and Agricultural Organization (FAO)
take a leading role in the protection of the environment and in the con80
servation of natural resources . . . particularly in developing countries."'
To assure the proper conservation of natural resources being utilized for
food production, a declaration was drafted mandating that all countries
collaborate in order to facilitate the preservation of the environment, including the marine environment. 8 1 The importance of rational management of natural resources gained a new dimension at the Stockholm Conference, namely through greater protection of natural resources,8 2
wildlife,1 8 3 and genetic diversity.8 4 The Conference members also emphasized agrarian reform measures which are necessary to increase the surface area of arable land, achieve soil conservation and improvement, and
to increase crop productivity.'8 5
5.

The Right to Culture and Indigenous Rights

For good or bad, humans are the most adaptable animal on this

179. Dobbert, The Right to Food, in THE RIGHT TO HEALTH AS A HUMAN RIGHT, supra
note 6, at 204.
180. Cf. C71/REP, 306-307; Dobbert, supra note 179, at 213 n.42. See also Doc. C 7321-Sup. 1; C71/REP, 1 292-297; C77/INF/19/C75/27/Conf. Res. 15/75.
181. Universal Declaration on the Eradicationof Hunger and Malnutrition, endorsed
by G.A. Res. 3348 1 9 (1974).
182. Dobbert, supra note 179, at 193; Art. 1.2 of FAO's Constitution.
183. Some advocate the protection of wildlife habitat to maintain the potential of wildlife for "ecotourism" while others see wildlife solely as source of revenue from hunting, meat
production, and sale of products. Dobbert, supra note 179, at 205; cf. Conf. Res. 11/75
(stressing the need for wildlife conservation and management).
184. The loss of genetic diversity may be a loss of future food crops or animals suitable
for differing local environments. Dobbert, supra note 179, at 197.
185. Id. at 199.
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planet. We, as a species, have established residences in polar areas,
drought-ridden deserts, and seemingly impenetrable forests. This adaptability has its drawbacks. Humans, in general, believe that if they destroy
the environment in which they are presently living that they can move on
to a new area and begin again. Unfortunately, the exponential population
growth that the world is presently experiencing will quickly deplete the
earth of available unscathed environments.1 86 Additionally, the current
techniques of environmental destruction no longer contain themselves
within a restricted area. For example, pesticides invade the food chain
occupied by migratory birds, thus affecting two or more continents.
Chemical wastes contaminate ground water, oceans, and transnational
waterways. Smoke, carbon monoxide, and aerosol propellants threaten
our global atmosphere. A right to environment would help to protect and
preserve the world's environment as well as its cultural integrity.""
The most extreme threat to culture is seen in the destruction of indigenous peoples by the advance of civilization. In the case of indigenous
peoples, the right to environment is inextricably tied to the right to culture, for if their environment is destroyed or seriously damaged, so too
will be their culture and existence as a people.
Aside from a deliberate policy of genocide, the serious modification of
forest ecology has led to the destruction of numerous native tribes and
their cultures. 8 8 As seen from the extermination of Indians in South and
Central America, the destruction of forest cover and wildlife has reduced
the habitat of these native tribes."8 8 They have fled into more remote regions only to be bombed and napalmed.19 0
The destruction of indigenous peoples, caused by the destruction of
their natural ecology, teaches a new lesson - humanity can become an
endangered species. 9 ' No longer can we speak exclusively of the preservation of nature or the continued existence of the flora and fauna. Humanity as well as its institutions, may vanish as have several thousand species

ROWLAND, supra note 173, at 18.
187. Culture could be defined as the customs, ideas, skills, arts, and ways of life of a
given people in a given period or environment. In turn, a human environment can be defined as all the conditions, circumstances, and influences surrounding and affecting the development of a human being or a group of people. From these two definitions, the tie between environment and human life and culture is seen. The destruction of the environment
in which a culture survives may also destroy the base of this culture because of its intricate
and inseverable ties to the environment. In sum, all cultures require an environment to
exist.
188. W. GORMLEY, supra note 22, at 18.
189. In a study on discrimination against indigenous peoples prepared for the SubCommission, problems were identified concerning the need for prevention of harm to the
natural environment of forest dwelling populations and for protection of the existing balance of the flora and fauna on which such populations exist. Van Boven, supra note 10, at
67; E/CN.4/Sub.2/L.566, 22; E/CN.4/Sub.2/L.584, 156; E/CN.4/Sub.2/L.596, 1 48.
190. W. GORMLEY, supra note 22, at 18. See also C. PARKER & M. THORME, supra at 31.
191. W. GORMLEY, supra note 22, at 18.

186. W.
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of animals and plants.192 The destruction of humanity, as a species in the
global environment, all too clearly demonstrates the need for the world
community to devote greater attention to the right of all peoples to a
sound environment."'
In the extreme case of ecological destruction aimed at minority
groups (constituting genocide or ecocide), international environmental
law clearly overlaps with the international law of human rights. Environmental destruction creates the clearest legal precedent of a violation of
humanity's natural law right to life. Life itself and the mere physical existence of humanity clearly shows the need for greater recognition of the
human right to environment.'19
A potential convergence of ideals arises for protecting the environment while simultaneously protecting minority rights. For example, clearcutting forests for conversion to other uses can cause environmental degradation and destroy tribal peoples, cultures, and habitats. A right to a
decent environment, if enforced, could protect these ethnic groups."9 5
This is exactly the reasoning behind the bringing of the first two environmental cases to the Sub-Commission. In the Guatemala case, Karen
Parker argued that,
indigenous peoples have at least the rights to the protection of their
tribal lands from unwarranted taking or damage, the protection of
their tribes or clan groups as viable entities, and the sufficient ownership of lands and unhindered land use to allow the full functioning of
their customs and culture. 9 '
6.

The Right to Development

The idea of a human right to environment persistently evokes controversy. This controversy primarily exists due to the perceived tension
between economic development and environmental protection. 197 While
this conflict appeared prominently at the U.N. Conference on the Human
Environment in 1972, it has much less force today. Increasingly, all countries have come to realize that sound economic development requires development on the basis of the sustainable use of the planet's resources.1'9
From a broad standpoint, the ultimate goals of economic development allow for the maintenance of a healthy, pleasant, desirable environment. Any actual or potential conflict between the two processes could

192. Id.
193. Id. at 19.
194. Id. at 20.
195. E. WEISS, supra note 19, at 116.
196. K. PARKER & M. THORME, supra note 31, at 23. See also Indigenous and Tribal
Peoples Convention, I.L.O. (1989); First Revised Text of the Draft Declaration on the
Rights of Indigenous Peoples, U.N. Doc. E/CN.4/Sub.2/1989/33 (1989).
197. E. Wziss, supra note 19, at 115.
198. Id.
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disappear if all mitigation done to protect the environment was simply
computed as economic development. 199
III.

COMPELLING THE RIGHT To ENVIRONMENT

Specific violations of human rights take many forms in our present
day world. These include violations of which the international community
has only recently become conscious, such as those involved in the unjustified appropriation of natural and cultural resources or the despoiling of
the environment. 00 The problem of the protection and application of
these human rights is immense since it covers every aspect of individual
and group life."0 '
As new international human rights emerge, rules of international law
concerning these emergent human rights must be established as a condition precedent to their enforcement. These rules
are formed by the law20 2
creating process defined in international law.
To enforce a new legal right to a pure, healthful, and ecologicallybalanced environment, it is essential that binding international law be
created or derived in the form of codified guarantees. International forums must be sought which allow individual as well as group petitions.
Legal enforcement and protection of the right to environment requires
that individuals have legally guaranteed access to a procedure, if possible
before independent and neutral authorities. A citizen must be able to
claim his rights
and to achieve a decision based upon objective
20 3
considerations .
Obviously, the world's complex environmental problems cannot be
solved by any amount of international institutional reforms if such
changes are not fully supported by participating nations.0 " Therefore, the
forums sought must have the competence to communicate with governments and negotiate settlements.2 0 5 If no settlement can be reached, the

199. Almeida, supra note 56, at 109.
200. HUMAN RIGHTS, supra note 8, at 5.
201. Id.
202. See Statute of the International Court of Justice, supra note 84, art. 38; Marks,
supra note 4, at 436. There are two primary sources of international law: conventions and
customs. Conventional international law consists of multilateral and bilateral treaties that
set out in detail the responsibilities of the signing parties. Customary international law is
more difficult to define. It is said to be "international custom, as evidence of a general practice accepted as law." Statute of the I.C.J., supra note 84, art. 38(1)b. It consists of two
elements: general practice among nations; and opinio juris, which shows that these nations
have accepted this practice as international law. When both of these elements can be established by treaties, the customary law created can be binding even on nonsignatories. North
Sea Continental Shelf (W.Ger. v. Den. & Neth.), 1969 I.C.J. 12, 1 71 (1969). More frequently, however, the elements are established by State declarations, proclamations, programs, and activities. Schafer, supra note 60, at 289.
203. Steiger, supra note 55, at 3.
204. Johnson, The U.N. System and the Human Environment, ISIO MONOGRAPHS, 1st
Series, No. 5, at 35 (1971).
205. W. GORMLEY, supra note 22, at 40.
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availability of a multinational tribunal becomes essential. This is true for
both international environmental law and the international law of human
rights.2 6
Regrettably, a potentially favorable forum, the Stockholm Conference, rejected proposals for a Universal Declaration on the Protection and
Betterment of the Environment that would have served as a counterpart
to the Universal Declaration of Human Rights. 0 7 Such a declaration
would have compelled a restructuring of our conventional wisdom in
favor of the pursuit of a quality environment rather than the contemporary involvement in quantity consumption which is undercutting our
global environment.20 8
The Stockholm Declaration failed to expressly and concretely enumerate a right to environment. By doing so, the drafters failed to realize
that the recognition of the right to environment does not merely right
wrongs done to a segment of society, it can save the whole society.2 09 The
recognition of a right to environment would have made certain that the
nations party to the conference were prepared to enter the technologically-oriented twenty-first century.21 0
A.

Jus Cogens Argument

Few examples underlie the fundamental legal norm of jus cogens defined in Article 53 of the Vienna Convention on the Law of Treaties as
being ". . . a peremptory norm of general international law [that a norm
is] accepted and recognized by the international community of States as a
whole as a norm from which no derogation is permitted and which can be
modified only by a subsequent norm of general international law having
the same character. '2 1' The right to life is universally accepted as jus

206. Id.
207. Id.
208. Roberts, supra note 49, at 164.
209. Id.
210. Id. "We need, after all is said and done, to fashion some new viable foothold from
which the common man can assert that, as a free individual, he has some personal claim to a
decent environment in which to live." Id. at 161.
The enunciation of such a right would require every agency of the government, whether a local zoning board or a federal home mortgage lending agency,
to review their plans to make certain that their activities did not actually exacerbate the deteriorating environment. A strip mining operation could not be
certified as safe unless the entrepreneur had begun to implement plans to restore the area destroyed by his operations. An off-shore drilling operation
could not be licensed unless it was manifest that immediate steps could be
taken to remedy any accident which threatened neighboring shores. No oil
tanker [e.g., Exxon Valdez] could enter territorial waters unless its owners
could guarantee to set right any damage to nature that a navigational accident
might occasion. Indeed, it is impossible to adumbrate in detail the day by day
impact to be caused by such a declaration.
Id. at 163.
211. U.N. Doc. A/CONF.39/27 (1969), art. 53; W. GORMLEY, supra note 23, at 42.
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cogens.21 2 At its most fundamental level, international environmental law
safeguards the right to life. From this most basic human right, the legal
obligation arises.21 3 Because the right to life is jus cogens, then so should
be the right to environment.
This writer, as well as others, contends that certain aspects of environmental law, as they become merged with human protection, are jus
cogens. Of course not every legal issue involving environmental protection
is jus cogens, nor is the concept of a "pure and decent environment" absolute.21 Only the most serious instances, such as the deliberate destruction of the environment or ecocide that endangers life, the destruction of
indigenous peoples, and nuclear testing, will be included within the norm.
A preliminary decision or advisory opinion from the International Court
of Justice would be required to determine if indeed this area of law is jus
cogens.2" 5 If litigation is required to determine if a claim of jus cogens is
valid, an individual without state backing would experience great difficulty in obtaining standing before a multinational judicial forum. 21'
B. Erga Omnes Argument
International law clearly recognizes the existence of universally owed
obligations. In the Barcelona Traction case, the International Court of
Justice (I.C.J.) asserted the existence of such obligations. 21 7 The I.C.J.
drew a distinction between the obligations of a state towards the international community as a whole and those arising with other states in the
field of diplomatic protection. The former were held to be of concern to
all states. All states can be held to have a legal interest in their protection. These obligations are termed erga omnes. Such obligations derive
from the principles and rules concerning the basic rights of the human
person.2" 8
The International Court of Justice's famous dictum in the Barcelona
Traction case stated that "basic rights of the human person" create obligations erga omnes. This dictum has been construed by the International
Law Commission to mean that there is "a number, albeit a small one, of
international obligations which, by reason of their subject-matter for the
international community as a whole, are - unlike the others - obligations in whose fulfillment all states have a legal interest."' 1 9 All states are

212. Parker & Neylon, Jus Cogens: Compelling The Law of Human Rights, 12 HASTINGS INT'L & COMP. L. REV. 411, 431 (1989).

213. W. GORMLEY, supra note 22, at 215.
214. Id. at 43.
215. Id.
216. Id.
217. Case Concerning the Barcelona Traction, Light and Power Company, Ltd.
(Belgium v. Spain), Second Phase, 1970 I.C.J. 3 (1970).
218. Id. at 33-34; Goldie, Legal Restraints of Injurious Acts, in THE PROTECTION OF
ENVIRONMENTAL AND INTERNATIONAL LAW 103-04 (A. Kiss ed. 1975).
219. 2 Y.B. Irr'L L. COMM'N, pt.2 at 99; U.N.Doc. A/CN.4/SER.A/1976/Add.1(pt.2);
Meron, supra note 110, at 1.
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deemed to be injured by a breach of these obligations
which exist to pro20
tect human rights and fundamental freedoms.1
Since the obligations of customary law of human rights are generally
regarded as obligations erga omnes, any state may enforce them, whether
or not their nationals were involved in the violation. The Restatement of
the Foreign Relations Law (Revised) included environmental protection
under the category of customary law obligations. 21 In addition, the revised Restatement of the foreign relations laws of the United States expressly notes that in2 2these
cases any state may make a claim for viola2
tions of these norms.
The limitations of a state's capabilities to assert their erga omnes
claims in the context of human rights are even more recognizable in terms
of global environmental interests. 222 By 1975, international law had recognized a state's interest in the protection of their own territories, in the
preservation of their local environments, and in the right of their citizens
to exercise the freedom of the high seas without interference from atmospheric nuclear testing,2 ' or from marine pollution. But, as of 1989, few
state claims have been made to vindicate the general
interest of all peo22 5
ples in the integrity of the global environment.
Despite initial reaction that these claims effectively grant interventionary rights to some states and allow interference in the domestic affairs and economies of others, this concept is not necessarily contrary to
basic principles of international law. 22 s To a large extent this will turn not

220. I.L.C. Rep. 54-59 (1985).
221. RESTATEMENT (REVISED) OF FOREIGN RELATIONS LAW § 902.
222. RESTATEMENT (REVISED) OF FOREIGN RELATIONS LAW § 703(3), and reporters' note

3; E. WEISS, supra note 19, at 110. Although the existence of the norms embodied in human
rights documents cannot be denied, controversy has raged over their binding character and
effect. Sohn, supra note 44, at 12. Some argue that they are "soft law," rather than "hard
law." The argument is that these documents contain no more than mere guidelines which
states need not follow. Furthermore, according to this view, there are no effective means of
implementing these documents, and violators go unpunished. Sohn argues the better view is
that these documents have become part of the international customary law and, as such, are
binding on all states. Id. He believes the documents provide appropriate means of implementation and often lead to a proper condemnation of violators. "Although a punishment
does not always result, international law as a whole suffers from the same shortcoming because methods of enforcement are still deficient." Id.
223. Goldie, supra note 218, at 104.
224. It should be noted that the Australian and New Zealand counsel's written submissions and oral arguments in the Nuclear Test cases should not be slighted or overlooked as
legal precedent for the human right to a pure and clean environment. W. GORMLEY, supra
note 22, at 147. These arguments can also be used as precedent that environmental protection is an obligation erga omnes. Id. at 153.
225. Goldie, supra note 218, at 104.
226. Id.; This view is in direct conflict with the Declaration on Principles of Interna-

tional Law Concerning Friendly Relations and Cooperation Among States, adopted unanimously by the General Assembly in 1970, which makes clear that no state or group of states
"has the right to intervene, directly or indirectly, for any reason whatever, in the internal or
external affairs of any other state." G.A. Res. 2625, 25 U.N. GAOR Supp. (No. 28) at 121,
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on the existence of a public international law environmental actio popu22 7
laris, but on the scope and limits of such a right of action.
C.

Organs for Enforcement
1.

The United Nations

Institutions and agencies, seemingly able to deal with such issues as
environmental degradation, are numerous internationally. Foremost
among them is the United Nations along with its "galaxy of associated
bodies. ' 228 The largest problem facing the United Nations is the implementation of emerging international
law, specifically human rights law
22
and the right to environment.
The United Nations clearly can make resolutions regarding environmental protection, but do the General Assembly's resolutions have the
force of binding international law? One author suggests that resolutions
passed by the General Assembly are neither binding on member states of
the United Nations, nor under international law. 230 Justice Schwebel of
the International Court of Justice believes that the United Nations Charter provides the fundamental authorization for the General Assembly. He
states that the I.C.J. merely has "the broadest powers to discuss and to

U.N. Doc. A/8028 (1970). The prohibition against intervention "for any reason whatever"
was designed to make clear that even the best possible reason, such as protection of human
rights, does not justify unilateral intervention in the affairs of another state. Sohn, supra
note 44, at 8-9; Cf. Fonteyne, Forcible Self-Help by States to Protect Human Rights: Recent Views from the United Nations, in HUMANITARIAN INTERVENTION AND THE UNITED NATIONS 197, 216 (R. Lillich ed. 1973). But, note that a few representatives on the Special
Committee on the Principles of International Law Concerning Friendly Relations and Cooperation Among States explicitly claimed that intervention to remedy gross violations of
human rights was lawful as an implicit exception to Charter principles prohibiting use of
force and intervention. See Sohn, supra note 44, at 9 n.28.
227. Goldie, supra note 218, at 104-105.
228. Gormley, supra note 15, at 24. Professor Richard N. Gardner is of the opinion that
only the United Nations can deal effectively with global environmental issues. He maintains:
"The U.N. is the only framework available for cooperation on both an East-West and a
North-South basis. While environmental cooperation through forums like the North American Treaty Organization (NATO) and the Organization For Economic Cooperation and Development (OECD) can be a useful supplement to U.N. efforts, it is no substitute for them."
Id. at 24-25.
Another possible forum would be the Organization of American States. Human rights
protection may, in the future, extend to some aspects of the human right to environment
through interpretations of the Inter-American Convention on Human Rights. The Latin
American system is advantageous because the right of individual petition is mandatory. W.
GORMLEY, supra note 22, at 54.
229. W. GORMLEY, supra note 22, at 215; Rienow, InternationalRelations and the Environment, in ENVIRONMENTAL POLITICS 99 (S. Nagel ed. 1974). It has been suggested that it
may be "appropriate to propagate within the framework of the United Nations a further
codification of international environmental law, including the right of an individual to a
sound environment." Uibopuu, supra note 58, at 116.
230. Schwebel, The Effect of Resolutions of the U.N. General Assembly on Customary
InternationalLaw, 73 AM. INT'L Soc'y L. PROC. 301 (1979).
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recommend" and that no phrase of the U.N. Charter empowers it to enact
or alter international law.2"' Another author states that although General
Assembly recommendations embrace and affect varying aspects of international law, "they remain [only] recommendations, which the states are
legally free to accept and implement, or oppose and disregard."2 2 A final
opinion, accepted by this author, submits that U.N. resolutions passed
unanimously (or nearly unanimously) have the force of customary international law.233
During the last decade, the U.N. Commission on Human Rights initiated several innovative procedures for implementing international human
rights norms.2 s Governments and non-governmental organizations
(NGOs) already recognize the importance of working groups and special
rapporteurs for protecting against particularly grievous violations of
human rights throughout the world.235 This writer recommends the assignment of a working group, in addition to a special rapporteur, which is
able to further analyze the interdependence of human rights and environment, and discuss gross violations of the right to environment.
An Economic and Social Council (ECOSOC) resolution, passed in
1970, established new procedures for dealing with states that have a consistent pattern of gross violations of human rights. 3 ' The procedures established are complex. Discussions, held in public sessions of the Human
Rights Commission, debate and judge the most glaring violations of
human rights that are occurring in any part of the world.
Some question the effectiveness of these procedures as applied to
countries with major human rights violations. However, at the very least,
public announcement of these violations may compel the violating governments to justify their acts to the outside world. Investigation and reporting also expose the situation, on the basis of objective evidence, to
government to
the world. These procedures may encourage the accused
37
introduce reforms in order to save face internationally.

231.
232.
L.J. 335,
233.

Id.
Smith, The U.N. and the Environment: Sometimes a Great Notion?, 19 TEX. INT'L
339 (1984).
W. GORMLEY, supra note 22, at 56.

234. Among these are the Working Group on Enforced or Involuntary Disappearances,
the Special Rapporteur on Summary or Arbitrary Executions, the Special Rapporteur on
Torture, and most recently, the Special Rapporteur on Religious Intolerance. The special
rapporteur, as a single individual of recognized international standing, is ordinarily less expensive, less visible, and more efficient than multi-member working groups in achieving similar objectives. Weissbrodt, The Three "Theme" Rapporteurs of the U.N. Commission on
Human Rights, 80 Am. J. INT'L L. 685 (1986).
235. Despite their noticeable gains, these procedures still require further improvement
and refinement. To improve their effectiveness, these procedures deserve more attention,

support, and constructive criticism from governments, human rights activists, scholars, and
the media. Id. at 699.
236. ECOSOC Res. 1503 (XLVIII) (1970).
237. It is doubtful that any government in the world exists that is not to some extent

concerned about its image within the international community generally. All wish to avoid
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Gross violations and human rights abuses may also be addressed by
the Sub-Commission. 3 s Special resolutions by ECOSOC and the Human
Rights Commission entrusted the Sub-Commission with certain lawmaking powers.2"' Additionally, the Sub-Commission has the authority to prepare drafts of human rights instruments. However, the Sub-Commission
devotes the majority of its time to studying particular violations of
human rights and situations prevailing in countries accused of infringing
upon human rights.2 40
Perhaps the most important way in which such studies exert influence, at least over the long term, is that they establish a new, different
international standard. They also clarify the standard of conduct which
the international community in general expects of governments. This legal clarification slowly influences individual thinking. Individuals then
form groups of concerned citizens who demand reforms from their government. Eventually, the position of the governments in violation may be
influenced and may effectuate. corresponding changes.2""
The Sub-Commission was selected as the forum of choice to introduce the human right to environment because the Sub-Commission permits individuals to bring petitions alleging human rights violations.2 42
The recognition of individuals or organized groups was the most important criteria used for selecting a proper international forum. This dual
recognition is crucial since, like other solidarity rights, the right to environment has both a collective and an individual dimension.
The collective dimension implies the duty of the state to contribute
through international cooperation to resolving environmental problems at
a global level. The collective aspect means that the state and all other
appropriate social actors have the duty to place the interest of the human
2 43
environment before the national or individual interest.
The individual right is the right of any victim or potential victim of
an environmentally damaging activity to obtain the cessation of the activ-

condemnation if they can. Sometimes the only way to do this effectively may be to abolish
the practices which have aroused concern. Luard, Foreword - The International Protection of Human Rights: Thirty Years after the Universal Declaration,in HUMAN RIGHTS,
supra note 8, at xiii.
238. The Sub-Commission is composed of 26 members and their alternates who are
elected by the Commission as individuals and not as representatives of states. Their selection is made in consultation with the Secretary-General and was originally subject to the
consent of the governments of the states of which they were nationals. The latter requirement is now obsolete, however, since ECOSOC Resolution 1334(XLIV) of May 31, 1968,
provides for the nomination of experts by their governments. Meron, Reform of Lawmaking
in the U.N.: The Human Rights Instance, 79 AM. J. INT'L. L. 664, 668 (1985).
239. See, e.g., U.N. Doc. E/CN.4/1984/47 and Adds. 1-7; U.N. Doc. E/CN.4/1985/SR.37,

T 3.
240. Meron, supra note 238, at 668.
241. Luard, supra note 237, at xiii, xiv.
242. ECOSOC Res. 1503 (XLVII) (1970).

243. Marks, supra note 4, at 444.
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ity and reparation for the damage suffered.2 4 4 Historically, when one state
treated the individuals of another state in a manner violating international law, it was regarded as a legal offense committed against the state
of which that individual was a subject. It was not considered an offense
committed against the individual who suffered the injury. More recently,
however, individuals in their own right have been regarded as having certain rights and obligations according to the various norms of international
24
law. 5
In both civil and common law countries, private citizens have traditionally sought recourse for pollution damage by bringing actions against
polluters for monetary compensation or injunctive relief. In some countries, citizens have more recently been allowed to bring actions designed
to protect the public's interest in environmental quality even though they
24 6
have not sustained an individual or personal injury.
International law is slowly developing a rudimentary protection system for individuals. Scholars recognize that there is still a long way to go,
but the trend is clear enough. 247 Theutenberg draws parallels between
human rights law and international environmental law since both areas
are developing the trend toward greater individual protection. He believes, therefore, that the "consumers" of international law are increasing
in the field of international environmental law and human rights.2 4
The position of individuals must continue to be strengthened to ensure the future of international environmental law. Any individual affected, or potentially affected, by nuisance from environmentally harmful
activities must be given the right to challenge the permissibility of such
activities before an appropriate court or administrative authority of that
state, regardless of whether he is a citizen of that state. 249 Individuals
must also be given the right to appeal any decision to a higher authority,
250
such as the U.N. or an international judicial tribunal.
2.

The International Court of Justice

"If the rights of individuals and non-governmental entities to a pure

244. Id.
245. Castberg, supra note 158, at 30.
246. AN INTERNATIONAL SYMPOSIUM XVIII (S. McCaffrey & R. Lutz eds. 1978).
247. Theutenberg, supra note 156, at 241.
248. Id.
249. Id. at 240. Individuals should also be allowed to bring their State before municipal
forums as a defendant. As such, these individuals should be able to rely upon rights guaranteed by international conventions and customs, and thus invoke their rights with regard to a
clean, safe, and ecologically-balanced environment. Uibopuu, supra note 58, at 115. In the
United States, The Paquete Habana case expressly incorporated international customary
law into federal common law. The Paquete Habana (The Lola), 175 U.S. 677, 20 S.Ct. 290,
44 L.Ed. 320 (1900). "International law is part of our law, and must be ascertained and
administered by the courts of justice of appropriate jurisdiction, as often as questions of
right depending upon it are duly presented for their determination." Id. at 700.
250. Theutenberg, supra note 156, at 240.
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and healthful environment are to be protected by international supervisory or judicial machinery, it is essential that an institution capable of
protecting human rights be selected for the task."'18 1 Currently, states
may bring actions before international judicial tribunals. The problem
with bringing environmental protection litigation before the International
Court of Justice is "justiciability.' ' 5' Before a state can bring such an
action in the International Court of Justice, the Court must be satisfied
that it can pronounce upon a justiciable issue.' 53
In addition to the requirement that the matter in contention be justiciable, other requirements exist. For example, the moving party must also
assert a concrete interest in the outcome of the suit. A mere gratuitous
desire to litigate the claim is not sufficient.' 5' Also, the party must have
exhausted all local remedies.8 5
A state might be able to assert a claim for transboundary environmental injury by citing the Corfu Channel case. In that case, the International Court of Justice held that a state is under an "obligation not to
allow knowingly its territory to be used for acts contrary to the rights of
other states."'5 6 Another ground for state claims exists by establishing
251. W. GORMLEY, supra note 22, at 111.
252. Goldie, supra note 218, at 106.
253. Id. at 106. The Court in the South West Africa case said the rights the applicants
claimed as amounting to:
[A] plea that the court should allow the equivalent of actio popularis,or the
right resident in any member of a community to take legal action in vindication of a public interest. But although a right of this kind may be known to
certain municipal systems of law, it is not known to international law as it
stands at the present: nor is the Court able to regard it as imported by the
'general principles of law' referred to in Article 38, 1 1(c), of its statute.
South West Africa (2d Phase), 1966 I.C.J. 4, 47; Goldie, supra note 218, at 107-08. This
decision has been widely criticized. See dissenting opinion of Judge Jessup, 1966 I.C.J. 6,
325-441. The merits of the dissent are outside the scope of this paper.
254. This is a similar requirement to the one espoused in Sierra Club v. Morton, 405
U.S. 727, 92 S. Ct. 1361, 31 L.Ed.2d 636 (1972); Goldie, supra note 218, at 108.
255. The burden of exhausting local remedies remains with the private claimant. Until
he had exhausted the local remedies, his state is not entitled to bring an international claim.
In the words of the International Court of Justice: "[T]he state where the violation has
occurred should have the opportunity to redress it by its own means, within the framework
of its own legal system." Interhandel (Switz. v. U.S.), 1959 I.C.J. 6, 27 (1959) (because of
Swiss company's failure to exhaust U.S. judicial remedies, court dismissed claim brought by
Swiss government on behalf of the company). This principle of exhaustion of remedies has
been incorporated into the law of human rights: a claimant must exhaust local remedies
without being adequately satisfied before seeking redress on the international plane. Sohn,
supra note 44, at 4.
256. Corfu Channel Case, 1949 I.C.J. 4, 22. The state's obligation "to ensure that activities within their jurisdiction or control do not cause damage to the environment of other
states or areas beyond the limits of national jurisdiction" was reiterated in the Declaration
of the U.N. Conference on the Human Environment. Principle 21 of the Declaration, reprinted in 11 I.L.M. 1420 (1972). This was considered by the Canadian delegate as corresponding to general international law in force. See U.N. Doc. A/Conf. 48/14 at 125. Furthermore, a 1972 General Assembly resolution reaffirms the international obligation not to cause
substantial damage to zones outside the bounds of national jurisdiction. G.A. Res. 2995
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that an international crime had been committed. In 1979, the International Law Commission provisionally adopted article 19 of its Draft Articles on State Responsibility which stated that an international crime may
result, inter alia, from "a serious breach of an internationalobligation of
essential importance for the safeguarding and preservation of the
human environment, such as those prohibiting massive pollution of the

atmosphere or of the seas . .

.

. 11

Above and beyond the cases brought by states, the single most important factor in guaranteeing the effective protection of the human right
to environment is that private individuals and groups be capable of maintaining a judicial action against any sovereign state causing them injury.
Thus, individuals must possess the necessary locus standi at both regional and international levels. Recently, non-governmental entities
achieved locus standi before international courts.25 To achieve the same
standing for individuals, Article 34 of the Statute of the International
Court of Justice must be changed so that individuals, and even the U.N.
itself, can participate in contentious proceedings."' Theoretically, the
Statute of the International Court of Justice can be amended as was the
United Nations Charter. Many academics have advocated this enlarge26 0
ment of the Court's jurisdiction.
Supplementally, greater attention should be given to the possibility
of according locus standi to interested groups of environmentalists. Such
a practice of recognizing interest groups of private citizens would, at least
at the early stages of development, reflect the inspiration of the International Labor Organization's practices which recognized that associations
of workers have the competence to submit complaints.26 In effect, individuals would be allowed to petition through a duly recognized organization. Such a procedure would eliminate trivial complaints, because the
organization could exercise a screening function. 8 2
3.

Multilateral Treaties

Environmental treaties are numerous in form and kind, but these
treaties are usually regional at best. On the other hand, human rights are
recognizably of global concern and covered by more universal covenants

(XXVII) (1972); Gaja, River Pollution in InternationalLaw, in THE PROTECTION OF ENVIRONMENTAL AND INTERNATIONAL LAW, supra at 218.
257. See Riphagen, supra note 145, at 343 n.1 (emphasis added).
258. One improvement, which should be encouraged, is a liberal approach to locus
standi since certain standards of environmental conservation have come to be regarded as
binding erga omnes. Brownlie, A Survey of InternationalCustomary Rules of Environmental Protection, 13 NAT. RESOURCES J. 179, 183 (1973). See also Barcelona Traction, 1970
I.C.J. at 2, 32 (1970).
259. W. GORMLEY, THE PROCEDURAL STATUS OF INDIVIDUALS BEFORE INTERNATIONAL AND
SUPRANATIONAL TRIBUNALS, Preface (1966).
260. W. GORMLEY, supra note 22, at 165.
261. Gormley, supra note 15, at 36.
262. Id.
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and norms. For this reason, it was decided that, initially, it would be better to set forth the right to environment as a human right. At some later
time, codification in a declaration of environmental rights or in amendments to existing human rights documents may be sought.
Despite the decision not to pursue a treaty initially, the importance
of treaties should not be ignored. At the least, multilateral conventions
create standards that could be linked to the concept of actio popularis26 3
Any means to an end of environmental protection cannot be left untapped, especially if it can help to create stronger customary international
norms. Eventually, it is hoped that a human right to a clean, safe, and
ecologically-balanced environment can be enforced by treaty as well as by
petition to the U.N. or the International Court of Justice.
IV.

CONCLUSION

Nature has a vast capacity to recover from minor modifications of environment. There is, however, a limit to the ability of nature to recover from continuous abuse. Because of our ignorance of the fundamental laws which govern and control the ability of natural
populations to grow and survive under adverse conditions and also because the use of our environment has commonly become governed by
immediate expediency and a very short range economic point of view,
we are now faced with heavily polluted rivers, streams and estuaries,
with contaminated air, and with devastated landscape. Earth's environment is becoming further and further removed from the ideal of
fitness. Most societies are willing to sacrifice environmental quality at
the altar of economic wealth and political power. With the advancement of technological development, the earth is losing not only its
ecological balance and pristine beauty, but also its fitness for biological and mental health. 2"

As it becomes evident that some human actions might be disastrous
to all human life, protection against this kind of action becomes a universal human concern.265 As these dangers become more threatening, people
tend to seek laws, institutions, and procedures to forestall disaster.2 66 It
was for this reason that the General Assembly of the United Nations convened the Conference on the Human Environment. " 7 It was also for this
reason that the right to environment was introduced to the forty-first session of the United Nations Sub-Commission on Prevention of Discrimination and Protection of Minorities.
This author hopes that by the presentation of environmental cases at
human rights forums, a viable and justiciable human right to environment can be created. At the very least, useful and incremental progress

263. Brownlie, supra note 258, at 183.
264. R. MALVIYA, supra note 117, at 10-11.
265. Caldwell, supra note 43, at 201.

266. Id.
267. Id.
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can be made by lobbying the existing international legal community concerned with human rights to gain a greater recognition of the human
rights aspects of environmental protection and preservation. The hope remains that an international legal right to environment will be defined,
accepted, and enforced.
Although this may seem a tall order, its size is reduced at a rate directly proportional to the rapid increase in the size of the human population. Hand in hand with this exponential population increase is a growth
of urban sprawl encompassing and eliminating the previously natural, unspoiled environment. In addition to population growth, there has been a
similar exponential expansion of toxic waste, sewage, and atmospheric
pollution.
No other species on Earth has engaged in such a tremendous depletion of natural resources or created such a spoilage of the earth's surface
and atmosphere. Fortunately, not all of these actions have brought about
irreversible results. With proper planning and early detection, resources
can be rationed or recycled, and, in most cases, polluted areas may be
reclaimed with various pollution abatement techniques. Another fortunate fact is that our species is human, and is therefore capable of compassion, caring, and intelligent, rational thought. If humans, as a race, become correctly motivated in a certain direction, startling results are
possible. It is hoped that this article can spark the necessary motivation
and direction to enable8 the world to work together to establish a human
26
right to environment.

268. I would like to thank Mr. Frederic Sutherland and Mr. Vawter Parker of the Sierra Club Legal Defense Fund as well as Ms. Karen Parker of the Association of Humanitarian Lawyers for allowing me to accompany them to the Sub-Commission in Geneva. I enjoyed being able to help with the introduction of this idea at the United Nations. Karen
Parker also deserves special thanks for encouraging me to write this paper and for giving me
technical assistance. Finally, I would like to thank Kim Kralowec (U.C. Davis School of
Law, Class of 1992) for her help in translating documents.

INTERNATIONAL CAPITAL
MARKETS SECTION

The SEC and Internationalization of Capital
Markets: Herein of Regulation S and Rule
144A - Part II
HAROLD

S.

BLOOMENTHAL*

§1 INTRODUCTION

Part I of this Article' focused on Regulation S and Rule 144A as a
step in achieving the Securities and Exchange Commission's goal of facilitating "a truly global market system."2 Regulation S is a safe harbor for
offshore distributions. Rule 144A is intended to provide an efficient, liquid market among large institutional investors (securities portfolios in excess of $100 million) for securities issued in exempt offerings or in reliance on Regulation S. Part II in concept was to look at the new regimen
in operation by considering discrete offshore distributions and hybrid offshore-onshore distributions. Regulations S3 and Rule 144A4 were then
proposed regulations which the Commission has since adopted.5 The
* Of Counsel, Holme, Roberts & Owen; B.S., Marshall University; J.D., Duke Law
School; J.S.D., Yale Law School. This article will appear as part of EMERGING TRENDS IN
SECURITIES LAW (1990 ed.)(Clark Boardman Co., Ltd.).
1. Bloomenthal, The SEC and Internationalizationof Capital Markets: Herein of Regulation S and Rule 144A, 19 DEN. J. INT'L L. & POL'Y 83 (1989).
2. See press release relating to SEC, "Policy Statement on Regulation of International
Securities Markets," 53 Fed. Reg. 46,963, 46,964.
3. Securities Act Release No. 6779 [1987-1988 Transfer Binder] Fed. Sec. L. Rep.
(CCH) 1 84,242 (June 10, 1988), proposing Regulation S [hereinafter Proposing Release];
Securities Act Release No. 6838 [1989 Transfer Binder] Fed. Sec. L. Rep. (CCH)
84,426
(July 11, 1989), reproposing Regulation S [hereinafter Reproposing Release].
4. Securities Act Release No. 6806 [1988-89 Transfer Binder] Fed. Sec. Law Rep.
(CCH) T 84,335 (Oct. 25, 1988), proposing Rule 144A [hereinafter Rule 144A Proposing Release]; Securities Act Release No. 6839 [1989 Transfer Binder] Fed. Sec. L. Rep. (CCH) 1
84,427 (July 11, 1989), reproposing Rule 144A [hereinafter Rule 144A Reproposing Release].
5. Securities Act Release No. 6863 [1989-90 Transfer Binder] Fed. Sec. L. Rep. (CCH)
84,524 (Apr. 24, 1990) [hereinafter Adopting Release] (citations to rules in the Adopting
Release hereinafter referred to by rule number only); Securities Act Release No. 6862 [198990 Transfer Binder] Fed. Sec. L. Rep. (CCH) 84,523 (Apr. 23, 1990) [hereinafter Rule
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Commission, concurrently with the adoption of Regulation S and Rule
144A, approved a proposal of the National Association of Securities Dealers (NASD) to operate PORTAL, a screen-based market, limited to qualified institutional investors (as defined by Rule 144A) for both initial private placements and subsequent trading in Rule 144A eligible securities.'
The somewhat different regulatory landscape from that described in Part
I necessitates a description of the new regimen as a prelude to considering
its operation based on assumptions as to some of the more likely scenarios involving offshore distributions. Because so much of the new "law"
(particularly with respect to Regulation S) is in the Adopting Release explaining Regulation S rather than the Regulation, it does not suffice to
merely point out the changes to Part I. Accordingly, this Article is intended to stand on its own without the necessity of referring back to Part
I. Section 14, however, sets forth six likely scenarios of different offshore
distributions with a number of variations and some readers may prefer
starting with those scenarios, relying on the cross-references to develop a
more detailed understanding of Regulation S,Rule 144, and the interrelationship of the two.
§2

THE GENERAL STATEMENT (NON-SAFE HARBOR) APPROACH

Regulation S sets forth a General Statement of the fundamental underlying conceptual rationalization of the regulation which is deceptively
simple. Offers and sales "that occur outside the United States" are not
deemed an offer or sale for purposes of the registration provisions (Section 5) of the Securities Act. 7 The General Statement is the operative
provision of Regulation S in that it provides the link to Section 5. The
proposed and reproposed Regulation included a number of "relevant considerations" to be taken into account in determining whether an offer or
sale would be deemed to have occurred outside of the United States. The
Commission eliminated all of these criteria from the Regulation as
adopted because "of the commenters' [sic.] assessment that the list would
not be helpful." 8 The General Statement, nonetheless, provides an alternative to the safe harbors. Although one would ordinarily prefer to rely
on a safe harbor, if there has been an inadvertent failure to comply with a
nuance of the safe harbor, one can fall back on the language of the General Statement. In that event, the "relevant considerations" of the proposed and reproposed rule may continue to be relevant as an indicia of
what the Commission regarded as pertinent at the time the rule was proposed. Most of the previously enumerated criteria are incorporated in a
specific fashion in the issuer-distributor safe harbors. If, for example, eq-

144A Adopting Release] (citations to rules in the Rule 144A Adopting Release hereinafter
referred to by rule number only).
6. See Securities Exchange Act Release No. 27,956, 55 Fed. Reg. 18,777 (1990). PORTAL is an acronym for Private Offerings, Resales, and Trading through Automated Linkage.
7. Rule 901.
8. Adopting Release, supra note 5, at 80,666.
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uity securities of a non-reporting issuer are resold within ten months to
U.S. persons, arguably the fact that the category 3 safe harbor imposes a
twelve month restricted period evidences the fact that the securities have
not come to rest offshore.9 The safe harbors, however, are not exclusive
and one could fall back on the General Statement and could point to the
fact that the Rule 147(e) safe harbor relating to the Section 3(a)(11) intrastate exemption has only a nine month restricted period.'"
The basic reason why Release 4708 and now Regulation S is necessary to assure that the registration provisions of the Securities Act will
not be applicable to an offshore distribution is the broad jurisdictional
base of the Securities Act."' In many basically local offerings by a foreign
issuer, however, there may be no jurisdictional means utilized. Such offerings, without more, probably do not need the safe harbor or, in any event,
will conform with the category 1 safe harbor even if no deliberate effort is
made to do so.'"
The principal thrust of Regulation S is to provide safe harbors for
various types of offshore distributions which, if followed, assure that the
offering will be deemed to have occurred outside of the United States
and, therefore, not subject to the registration provisions of the Securities
Act. There are from one perspective (and this is the perspective generally
taken in the releases) two safe harbors - the issuer-distributor safe harbor embodied in Rule 903 and the resale safe harbor set forth in Rule
904. The issuer-distributor safe harbor, however, has three separate categories so from another perspective (and one often employed in this Article) there are four safe harbors.
§3

DEFINITION OF A U.S. PERSON

The concept of a U.S. person plays an important role in all safe harbor contexts except a distribution within the category 1 safe harbor.
Under Regulation S, U.S. persons, in a departure from old concepts,
means a "person resident in the United States."'" Thus, the appropriate
consideration is residence rather than citizenship; a U.S. citizen who is a
resident of France is not a U.S. person and a French citizen who is a
resident of the United States-is a U.S. person." A corporation or partner-

9. See §5[d].
10. Rule 147(e), 17 C.F.R. §230.147(e) [hereinafter "Rule 147(e)"]. Cf. Busch v. Carpenter, 827 F.2d 653 (10th Cir. 1987) (Section 3(a)(11) exemption available under the circumstances notwithstanding fact that securities resold in an interstate transaction after seven
months).
11. Section 2(7) of the Securities Act, 15 U.S.C. §77(b)(7), defines commerce, which in
turn establishes the jurisdictional basis for invoking Section 5, to include commerce between
a state and any foreign country.
12. See §5[a].
13. Rule 902(o)(1)(i).
14. Transient visitors in the United States are not U.S. persons. Adopting Release,
supra note 5, at 80,676 n.115. Offers and sales, however, to such transients while in the
United States are transactions in the United States and generally the Regulation S safe
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ship organized under the laws of the United States is a U.S. person.'" An
agency or branch of a U.S. entity located outside the United States is not
a U.S. person if (1) it operates for valid business reasons and not for the
purpose of investing in unregistered securities and (2) is engaged in the
business of banking or insurance which subjects it to substantive banking
or insurance regulation in the country in which it operates.' 6 A corporation or partnership organized under the laws of a country other than the
United States is not a U.S. person even if owned by U.S. persons provided it is not formed "principally for the purpose of investing in securities not registered under the Act." But even if formed for this purpose, it
will not be a U.S. person if it is owned exclusively by accredited investors
as defined in Rule 501(a) of Regulation D who are not natural persons,
estates, or trusts."7 This is a dramatic departure from the past which permitted almost any corporate institutional investor to organize a foreign
entity as a partnership or corporation for the purpose of purchasing unregistered securities offshore without being deemed a U.S. person.18 A
branch or agency of a foreign entity is a U.S. person if located in the
United States.' 9 An estate or trust in which any executor, administrator,
or trustee is a U.S. person 0 and a non-discretionary custodial account or
similar account held by a dealer or other fiduciary for the account of a
U.S. person are also considered U.S. persons." A discretionary custodial
account or similar account held by a dealer or other fiduciary located in
the United States is a U.S. person unless it is held for a non-U.S. person
in which event it is a non-U.S. person." Regulation S, as initially proposed, would have overturned a previous no-action letter to the effect
that a U.S. broker-dealer with discretion to act for a non-U.S. person
would be a non-U.S. person when acting in that capacity." After receiving comments, the Commission revised proposed Regulation S and as
adopted, consistent with Baer. Regulation S provides that any discretionary or similar account (other than an estate or trust) held by a dealer or
other professional U.S. fiduciary for the benefit of a non-U.S. person is a
24
non-U.S. person.

harbor cannot be relied upon for such transactions. Id.
15. Rule 902(o)(1)(ii).
16. Rule 902(o)(6).
17. Rule 902(o)(1)(viii).
18. The Reproposing Release stated: "A U.S. institutional investor should be able to
choose to establish an entity outside the United States, and should not expect the registration provisions to apply to purchases made by that foreign entity." Reproposing Release,
supra note 3, at 80,217. Thus, upon reproposal, the Commission appeared to endorse a concept that investors could "opt-out" of Section 5 by incorporating offshore.
19. Rule 902(o)(5).
20. Rule 903(o)(1)(iii), (iv).
21. Rule 902(o)(1)(vi).
22. Rule 902(o)(1)(vii), 902(o)(2).
23. See Baer Securities Corp., SEC No-Action Letter (Oct. 12, 1979).
24. Rule 902(o)(2).
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All the safe harbors require that the transaction be offshore. 25 The
fact that a discretionary account managed by a U.S. broker-dealer or investment adviser for a non-U.S. person is a non-U.S. person would not
have greatly facilitated offshore purchases by them for their foreign clients without maintaining some type of office offshore. Regulation S, as
adopted, addresses this problem by providing that offers and sales of securities to persons excluded from the definition of a U.S. person under
Rule 902(o)(2) (discretionary accounts held for the benefit of non-U.S.
persons) shall be deemed to be made in "offshore transactions. 2 6 A U.S.
person permitted to purchase securities of foreign issuers, under certain
circumstances pursuant to Regulation S (e.g., if issued in reliance on the
category 1 safe harbor) must maintain an offshore presence, but such
27
presence can be minimal.
§4

GENERAL CONDITIONS

[a] Offshore Transactions
The safe harbors for issuers and distributors are divided into three
categories, distinguishable by the offering and transactional restrictions
imposed. All three categories, however, must comply with the two general
conditions:
1. The offers and sales must be made in an offshore transaction.

8

2. There can be no directed9 selling efforts in the United States in connection with the offering2
To be an offshore transaction:

0

1. The offer must not be made to a person in the United States.
2. The buyer at the time the buy order is originated must be outside
the U.S., or the seller and any person acting on its behalf "reasonably
believes" that the buyer is outside the United States at the time the
order is originated.
The fact that transactions are effected on a foreign stock exchange
has significance in a variety of contexts under the Regulation as such
transactions generally are offshore transactions.3 1 Foreign stock exchanges, unlike U.S. exchanges, trade many securities in various categories that are not technically listed, but, nonetheless, trade under the auspices of the exchange. Regulation S introduces the concept of a
"Designated Offshore Securities Market" ("DOSM") which encompasses,

25.
26.
27.
28.
29.
30.
31.

See §4[a].
Rule 902(k)(3).
See infra note 45.
Rule 903(a).
Rule 903(b).
Rule 902(i).
Id.
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as well as the officially listed securities, securities traded under the auspices of the exchange. Regulation S designates sixteen of the principal
stock exchanges located outside the United States and the Eurobond
market as regulated by the Association of International Bond Dealers as
DOSM's.32 The Commission delegated to the Division of Corporation Finance, in consultation with the Director of the Division of Market Regulation, 3 the authority to add other foreign securities markets having
taken into account several nonexclusive factors. Such factors included the
fact that the market is organized under foreign law; is subject to oversight
by a governmental or self-regulatory body to which transactions are reported on a regular basis; and there is an existing body of law that establishes oversight standards. 3' The Adopting Release designates the stock
exchanges without discriminating between securities admitted to an official listing and securities admitted for dealings. 5 The intent to cover organized but unlisted trading on these markets is apparent from the general criteria and because the Reproposing Release specifically referred to
the Unlisted Securities Market as a market that would meet such
criteria."
If the transaction involves a resale made in reliance on Rule 904,7
and if the transaction is executed in, on, or through the facilities of a
DOSM, the transaction is offshore even if the buyer places the order from
the United States provided the transaction was not pre-arranged with a
buyer in the United States." Although primary offerings are not generally
made on an exchange, for the situations in which such offerings take
place on an exchange, the transaction must be "in, on, or through a physi-

32. Rule 902(a)(1). The sixteen designated exchanges are the Amsterdam, Australian,
Brussels, Frankfurt, Hong Kong, International (London), Johannesburg, Luxembourg, Milan, Montreal, Paris, Stockholm, Tokyo, Toronto, Vancouver, and Zurich. Not included,
among others, are Geneva and other Swiss exchanges, Singapore, Mexico City, Copenhagen,
Austria, and Spain.
33. Rule 30-1.
34. Rule 902(a)(2).
35. The International Stock Exchange in London, for example, is actually three markets-the listed market, the Unlisted Securities Market ("USM"), and the Third Market.
The Frankfurt Stock Exchange has a market for trading in listed securities (Amtlicher Han-

del) and a regulated market in unlisted securities (Geregelter Market). There is a trend
among European stock exchanges to develop an organized market for trading in second tier
securities that are regulated by the exchange but not officially admitted to listing.
36. Reproposing Release, supra note 3, at 80,211 n.24. The Adopting Release, however,
is somewhat confusing in this respect as it refers to incorporating exchange and non-exchange markets into one definition without recognizing that the exchange markets may represent more than one market. See Adopting Release, supra note 5, at 80,667.
37. See §6.
38. Rule 902(i)(1)(ii)(B)(2). Thus, if a U.S. broker acting for a U.S. customer places by
telephone or telephone facsimile an order for execution on the DOSM with a foreign broker,
the transaction would be deemed offshore. The acceptance by the Commission of transactions by U.S. persons executed through the facilities of a DOSM as an offshore transaction,
if not pre-arranged, reflects the Commission's pragmatic approach to the concept of
"territoriality."
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cal trading floor of an established securities exchange," as distinguished
from the broader term DOSM." 9 The Rule requires that such transactions
take place on the floor of a stock exchange which would appear to preclude transactions on an exchange using a screen based system of market
makers rather than a trading floor.
To be effected on a DOSM, the sale must be executed outside the
United States under the auspices of and supervision of the market by or
through a member of such market or other person authorized to effect
such sales thereon.'0 Trades executed between sessions are deemed to be
on that market if reported to the exchange and included in exchange
trading volume.' If the foreign exchange has a linkage with the U.S. exchange, whether the transaction is deemed to be offshore will be determined as such linkages are developed in the future based on the nature of
the linkage, the procedures used for order routing, and the manner in
which the linkage is used. The only relevant current linkage, that between
the Montreal and Boston Stock Exchanges, provides at best only supplemental execution capability. As a result, most orders are executed in the
market in which they are placed. The Commission, accordingly, will treat
an order placed on the Montreal Exchange but executed on the Boston
Exchange as one deemed to have been executed on the Montreal
Exchange.2
A U.S. person permitted to purchase securities of foreign issuers
under certain circumstances pursuant to Regulation S (e.g., if issued in
reliance on the category 1 safe harbor) can effect a transaction offshore
only if it maintains an offshore presence, but such presence can consist of
a single employee. In order for a transaction off an exchange to be "offshore," the offer must be made to a person not in the United States and
the buyer must be outside the United States at the time the order is
originated.' The U.S. person cannot appoint a foreign agent to receive
offers for it, but can" place the order through an authorized employee
located outside the United States without regard to where it makes the
investment decision leading to the transaction. If the buyer is an investment company, the order to buy could be placed by an employee of the
investment company or its investment adviser provided that such an employee places the order while outside the United States.' If a U.S. person
has a discretionary account with a foreign broker-dealer or investment
adviser, the sale to the fiduciary, although for the account of the U.S.

39. Rule 902(i)(1)(B)(1).
40. Adopting Release, supra note 5, at 80,667.
41. Id. at 80,667 n.41.
42. Id.
43. Rule 902(k)(1)(A).
44. See Adopting Release, supra note 5, at 80,666-67.
45. Id. Similarly, a U.S. institutional investor that organizes a foreign entity to permit
it to purchase offshore distributions as a non-U.S. person will have to keep at least one
employee offshore to place buy orders.
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person, would not be a sale to a U.S. person." Such a fiduciary, nonetheless, would be acting as the buyer's agent in placing the order or effecting
the transaction. Query, whether such a transaction is an offshore transaction since the buyer is not offshore at the time the order is placed? Although the question of who is a U.S. person and whether the transaction
is offshore are two separate questions, to the extent Regulation S is based
on the expectations of the parties as to the governing law it would be an
exercise in sophistry not to regard the fiduciary as the purchaser under
these circumstances. Unsolicited buy orders transmitted from the United
States and received by dealers outside the United States are not "offshore. '4 7 The requirement that execution and delivery take place outside
the United States, included in the original proposals, was dropped from
Regulation S as adopted.
To the limited extent that U.S. persons can be purchasers in offshore
distributions without affecting the safe harbor, including situations in
which affiliates of U.S. institutional investors are established as non-U.S.
entities, there is a related problem of how such persons can become aware
of offshore opportunities without there being any directed selling efforts
in the U.S. For resales to Rule 144A qualified institutional buyers, however, there will be no problem since they can purchase in an onshore
transaction and the seller can rely on the Rule 144A exemption even if
the securities are within a Regulation S restricted period.' 8 In such event,
the buyer has acquired restricted securities under Rule 144."' If one of
the distributors buys a tranche of the offshore distribution and resells it
in the United States pursuant to Rule 144A, or if the security otherwise
makes its way into a Rule 144A U.S. trading system such as the NASD's
PORTAL Market,5 0 there will be no directed selling effort problem." A
foreign broker-dealer, however, in making recommendations to a prospective Rule 144A buyer in the United States could recommend the securities only under very restricted circumstances in accordance with Rule
15a-6 without being registered as a broker-dealer. 2 In such event, the

46. Id. at 80,677. The provisions of Rule 902(o)(2), which provide that professional U.S.
fiduciaries acting on a discretionary basis for non-U.S. persons are non-U.S. persons, do not
work in reverse to make professional foreign fiduciaries U.S. persons as to discretionary
accounts managed for U.S. persons; hence, the sale to such foreign professional fiduciaries is
a sale to a non-U.S. person.
47. Proposing Release, supra note 3, at 89,234.
48. The offering restrictions preclude resales in the United States or to U.S. persons
unless the securities are registered or exempt from registration under the Securities Act.
Rule 902(h)(2). Rules 144A(b)-(c) provide an exemption for such resales. The ability to resell in the United States pursuant to Rule 144A during the restricted period is a dramatic
departure from prior law.
49. Rule 144A Adopting Release, supra note 4, Preliminary Note 6; Rule 144(a)(3), 17
C.F.R. §230.144(a)(3) [§230.144 hereinafter refered to as Rule 144].
50. See §11 for a discussion of the PORTAL Market.
51. See infra note 78.
52. Securities Exchange Act Release No. 27,017 [1989 Transfer Binder] Fed. Sec. L.
Rep. (CCH) T 84,428 (July 11, 1989) (adopting Rule 15a-6). Rule 15a-6, 17 C.F.R. §240.15a-6
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transaction would have to be executed by a registered broker-dealer. 53 A
foreign broker-dealer with a registered U.S. affiliate may find it practical
to engage in such transactions, but Rule 15a-6 will discourage most others
from soliciting such business. If the security trades on a foreign stock exchange or in a designated offshore securities market, any U.S. person
could purchase these securities which were initially distributed pursuant
to Regulation S in such aftermarket. If, however, the security is in a Regulation S restricted period, and the seller or the broker acting on its behalf knows that the transaction has been pre-arranged with a buyer in the
United States, it will not be deemed an offshore transaction.54
[b] Directed Selling Efforts
Directed selling efforts include any activity undertaken by the issuer,
the distributor, an affiliate of any of them, or any person acting on their
behalf in connection with an issuer and distributor safe harbor. 5 For the
seller or an affiliate of or person acting for the seller, any effort made in
connection with a resale safe harbor is encompassed.5 A restricted, direct
selling effort includes any effort that could reasonably be expected, "to
have the effect of, conditioning the market in the United States for any of
'
the securities being offered in reliance on Regulation S.57
The following
58
excerpt from the Adopting Release is relevant:
Under the issuer safe harbor, directed selling efforts in the United

[hereinafter "Rule 15a-6"].
. 53. If a foreign dealer chooses to conduct its U.S. business through a registered U.S.
affiliate, as many of them do, such registration does not extend to the activities of personnel
of the parent located outside the United States. The parent would have to register with the
Commission in order to conduct business directly in the United States. In addition, a broker-dealer operating offshore, but soliciting transactions from U.S. investors in the United
States by phone or otherwise, is subject to the broker-dealer registration provisions. Rule
15a-6 is a very limited conditional exemption from this general scheme. A foreign brokerdealer may furnish research reports to major U.S. institutional investors under limited and
restricted circumstances. The Rule also allows direct solicitation of major and other institutional investors provided a registered U.S. dealer effects the transaction. Such transactions,
however, are subject to many restrictions that include, for institutional investors that are
not in the major category, the participation of an associated person of a U.S. registered
dealer in all oral conversations with the institutional investor. A major institutional investor
is one that has total assets of $100 million or more. The Rule also permits a foreign brokerdealer to solicit and effect transactions with a registered broker or dealer, whether such
registered a broker-dealer is acting as a principal or as an agent, or a bank acting as a
broker-dealer. The restrictions and conditions of Rule 15a-6 are so numerous and onerous it
is unlikely that they will dramatically affect the manner in which foreign broker-dealers sell
securities to U.S. investors or the manner in which U.S. institutional investors access the
market for foreign securities. See generally Securities Exchange Act Release. No. 27,017,
supra note 52.
54. Rule 902(i)(1)(B).
55. Rule 903(b).
56. Rule 904(b).
57. Rule 902(b).
58. Adopting Release, supra note 5, at 80,668 (emphasis added).

DEN. J. INT'L L. & POL'Y

VOL. 19:2

States may not be made during the period the issuer, the distributors,
their respective affiliates or persons acting on behalf of any of the
foregoing, are offering and selling the securities and, for*offerings
under the second and third safe harbor categories, during the restricted period as well.
The proscribed market conditioning includes: mailing printed material relating to the offering to U.S. investors, conducting promotional
seminars in the United States, or placing advertisements with radio or
television stations broadcasting into the United States."9 The Adopting
Release describes directed selling efforts as follows:"0
"Directed selling efforts" are those activities that could reasonably be
expected, or are intended, to condition the market with respect to the
securities being offered in reliance upon the Regulation. This provision precludes, inter alia, marketing efforts in the United States
designed to induce the purchase of the securities purportedly being
distributed abroad. Activities such as mailing printed material to U.S.
investors,[n. 49]"' conducting promotional seminars in the United
States,[n. 50]6" or placing advertisements with radio or television stations broadcasting into the United States or in publications with a
general circulation in the United States, which discuss the offering or
are otherwise intended to condition, or could reasonably be expected
to condition, the market for the securities purportedly being offered
abroad, constitute directed selling efforts in the United States.
The Rule specifically precludes one from placing an advertisement
relating to the offering in a publication, "with a general circulation in the
United States."6 A publication with a general circulation in the United
States is one printed primarily for distribution in the U.S or that had
during the preceding 12 months an average circulation in the U.S. of
15,000 or more per issue."" If the publication is published primarily for
distribution outside the United States and has a separate U.S. edition
that separately meets the definition of a publication with a general circulation in the United States, only the U.S. edition will be considered such
a publication if the foreign publication (excluding the United States edition) would not be a U.S. publication under the general definition.65 The

59. Id.
60. Id. (footnotes from original text included).
61. [n.49] Cf In the Matter of First Maine Corp., 38 SEC 882 (1959) (Advertisements
including information regarding prospective offerings violated Section 5(c) of the Securities
Act); SEC v. Commercial Investment and Development Corporation of Florida, 373 F. Supp.
1153 (S.D. Fla. 1974) (Newsletter distributed to existing shareholders touting a proposed
public offering violated Section 5(c) of the Securities Act).
62. [n.50] Cf. SEC v. The Firestone Group, Ltd., [1969-70 Transfer Binder] Fed. Sec. L.
Rep. (CCH) 1 92,728, 99,191 (D.D.C. 1970) (Promotional seminars conducted in violation of
Section 5(c) of the Securities Act).
63. Rule 902(b)(1).
64. Rule 902(k).
65. Rule 902(k)(2).
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advertisement under such circumstances can appear in the home publication provided it does not appear in the U.S. publication. In this regard,
the Adopting Release states as follows:6e
Publications with a general circulation in the United States, as defined in the Regulation, include all publications printed primarily for
distribution in the United States, and all publications that, on average
during the preceding 12 months, have had a circulation in the United
States of 15,000 copies or more per issue. Where a foreign publication
produces a separate edition that in itself has a general circulation in
the United States, only the U.S. edition will be considered a publication with a general circulation in the United States if the affiliated
non-U.S. editions together do not meet the definition when the U.S.
edition is disregarded.
In any event, a publication necessary to meet the requirements of
foreign or U.S. law, or under the rules and regulations of a U.S. or foreign
regulatory or self-regulatory authority, will not be deemed "directed selling efforts" if it includes no more than is legally required and includes a
statement that the securities have not been registered under the Securities Act and cannot be offered or sold in the United States or to a U.S.
person unless registered or pursuant to an applicable exemption.6" Regulation S as adopted also permits certain tombstone ads to appear in certain publications with a general circulation in the United States without
being deemed "directed selling efforts." 8 The publication's U.S. circulation must be less than 20% of its aggregate circulation in and out of the
United States. The tombstone ad must include a legend similar to that
required for legally required publications6 9 and include only limited information comparable, but not identical, to Rule 134.70 The following excerpts from the Adopting Release are pertinent: 71
The definition of directed selling efforts specifically excludes several forms of advertisements. First, an advertisement will not be
deemed a directed selling effort under the Regulation if publication of
the advertisement is required by foreign or U.S. law or the rules or
regulations of a U.S. or foreign regulatory or self-regulatory authority,
such as a stock exchange, provided that the advertisement contains no
more information than legally required and includes a statement to

66. Adopting Release, supra note 5, at 80,668.
67. Rule 902(b)(2).
68. Rule 902(b)(4).
69. See supra note 67.
70. The information is limited to: (a) the issuer's name; (b) the amount and title of
securities offered; (c) a brief description of the issuer's business; (d) the price of the securities; (e) the yield of debt securities; (f) name and address of person placing advertisement
and their participation in the distribution; (g) the names of the managing underwriters; (h)
dates, if any, of commencement and conclusion of sales; (i) if a rights offering, subscription
ratio, record date, subscription price, dates on which rights were issued and expire; and (j)
any legend required by law or any foreign or U.S. regulatory or self-regulatory authority.
71. Adopting Release, supra note 5, at 80,669 (footnotes from original text included).
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the effect that the securities have not been registered under the Securities Act and may not be offered or sold in the United States (or to
a U.S. person, if the advertisement relates to an offering under the
second or third issuer safe harbor categories) absent registration or an
applicable exemption from the registration requirements.
Second, to ameliorate the effect of the Regulation on a foreign
publication's advertising practices where the United States accounts
for a limited portion of its circulation, the definition of directed selling efforts excludes tombstone advertisements in a publication if less
than 207 of its circulation, calculated by aggregating its U.S. and
comparable non-U.S. editions,[n. 55]72 is in the United States. To
qualify, a tombstone advertisement must: (i) include a legend to the
effect that the securities have not been registered under the Securities
Act and may not be offered or sold in the United States (or to a U.S.
person, if the advertisement relates to an offering under the second or
third issuer safe harbor categories) absent registration or an applicable exemption from the registration requirements; and (ii) include no
more information than: the issuer's name; the amount and title of the
securities being sold; a brief indication of the issuer's general type of
business; the price of the securities; the yield of the securities, if debt
securities with a fixed (non-contingent) interest provision; the name
and address of the person placing the advertisement and whether such
person is participating in the distribution; the names of the managing
underwriters; the dates, if any, upon which the sales commenced and
concluded; whether the securities are offered by rights issued to security holders and, if so, the class of securities entitled to subscribe, the
subscription ratio, the record date, the dates (if any) upon which the
rights were issued and expired, and the subscription price; and any
legend required by law73 or any foreign or U.S. regulatory or self-regulatory authority.[n. 56]

Whether the dissemination in the United States of broker-dealer's
quotations for securities offered offshore in reliance on Regulation S constitutes directed selling efforts will be determined "on an individual interpretative basis."7 ' Quotations in the PORTAL market will not be deemed
directed selling efforts. 5 A third party system that distributes quotations
of foreign broker-dealers primarily in foreign countries are not deemed
"directed selling efforts" if: (1) securities transactions cannot be executed

72. [n.55] The Financial Times, for example, publishes an international edition that

circulates in the United States and a "comparable" U.K. edition. The U.K. and international editions are comparable in that the only differences between them are that pages of
news items of primarily local interest in the U.K. and multi-page prospectuses directed
solely to U.K. residents are removed from the international edition and minor textual
changes are made from the U.K. edition to clarify references for international readers. Thus,
the circulation of the international edition and the circulation of the U.K. edition would be
aggregated.

73. [n.56] See Rule 902(b)(4). Such information is similar to information that would be
permitted for advertisements made in compliance with Securities Act Rule 134.
74. Adopting Release, supra note 5, at 80,671.
75. Id.
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with persons in the United States through the system, and (2) participants in the offering and foreign broker-dealers and other participants in
the system do not initiate contacts with U.S. persons or persons within
the United States beyond those contacts exempted under Rule 15a-6.7 6
The following excerpts from the Regulation S Adopting Release are
77
pertinent:
The dissemination in the United States of a broker-dealer's quotations for a security being offered and sold in reliance on the Regulation could be deemed a directed selling effort. Questions regarding
this aspect of "directed selling efforts" typically will be decided on an
individual interpretive basis.[n. 71178 Current U.S. distribution of foreign broker-dealers' quotations by third-party systems, e.g., systems
operated by foreign marketplaces or by private vendors, that distribute such quotations primarily in foreign countries will not be
deemed directed selling efforts or an offer, provided that: (i) securities
transactions cannot be executed between foreign broker-dealers and
persons in the United States through the systems; and (ii) the issuer,
distributors, their respective affiliates, persons acting on behalf of any
of the foregoing, foreign broker-dealers and other participants in the
systems do not initiate contacts with U.S. persons or persons within
the United States, beyond those contacts exempted under Rule 15a6.[n. 72] 7" The direct dissemination of a foreign market maker's quotations to U.S. persons or persons within the United States, such as
through a private quotation system controlled by a foreign brokerdealer, will, consistent with Rule 15a-6, be viewed as both an offer and
a directed selling effort under Regulation S given that such dissemination is done directly and exclusively for the purpose of inducing
purchases of the securities.
There is much interpretative advice that appears in the Releases
rather than the Regulation about what will or will not be construed to be
"directed selling efforts." The distribution of routine product advertising,
normal communications between an issuer and its stockholders, and the
dissemination of routine information of the type normally published by a
company and unrelated to securities selling effort generally would not be
considered directed selling efforts.8 0 Press releases regarding financial results or the occurrence of material developments relating to the issuer

76. Rule 902(b)(6). See also Rule 15a-6, supra note 52.
77. Adopting Release, supra note 5, at 80,671 (footnotes from original text included).
78. (n.71] Quotations on the PORTAL system will not be deemed to result in directed
selling efforts for purposes of Regulation S.
79. (n.72] See Rule 902(b)(6). In the context of the broker-dealer registration requirements, Exchange Act § 15(a)(1), 15 U.S.C. § 78(o)(a)(1), the staff has given assurances that
enforcement action for failure to register would not be recommended when market makers'
quotations are merely collected and distributed in the United States by a foreign exchange
and substantial U.S. contacts or solicitations of U.S. investors are lacking. See Exchange Act
Release No. 27,017, 54 Fed. Reg. 30013, 30018 n.63 and accompanying text, (July 11, 1989).
80. Adopting Release, supra note 5, at 80,670.
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generally are not deemed to be directed selling efforts.81 If, however, an
issuer without a history of disseminating routine corporate information
suddenly undertakes such activities or commences product advertising
shortly before or during an offshore distribution, "the activities might
constitute directed selling efforts." 2 The Adopting Release is informative
in this regard:88
The Regulation ... is not intended to inhibit routine activities conducted in the United States for purposes other than inducing the
purchase or sale of the securities being distributed abroad, such as
routine advertising and corporate communications. [n. 61] 84 The dissemination of routine information of the character and content normally published by a company, and unrelated to a securities selling
effort, generally would not be directed selling efforts under the Regulation. For example, press releases regarding the financial results of
the issuer or the occurrence of material events with respect to the issuer generally will not be deemed to be "directed selling efforts."[n.
62] 85 Similarly, the Regulation is not intended to limit or interfere
with news stories or other bona fide journalistic activities, or otherwise
hinder the flow of normal corporate news regarding foreign issuers.
Access by journalists for publications with a general circulation in the
United States to offshore press conferences, press releases and meetings with company press spokespersons in which an offshore offering
or tender offer is discussed need not be limited where the information
is made available to the foreign and U.S. press generally and is not
intended to induce purchases of securities by persons in the United
States or tenders of securities by U.S. holders in the case of exchange
offers. A Preliminary Note to such effect has been added to the Regulation as adopted.
Literally, the restrictions on directed selling efforts would preclude
selling efforts in connection with a concurrently registered or Regulation
D offering in the United States. The proposing Release, however, assures
that this is not so, stating: "Legitimate selling activities carried out in the
U.S. in connection with an offering of securities registered under the Securities Act or exempt from registration ...

would not constitute directed

selling efforts with respect to offers and sales made under Regulation

81. Id.
82. Id.
83. Id. (footnotes from original text included).
84. [n.611 Cf. Securities Act Release Nos. 4697, 29 Fed. Reg. 7317 (May 28, 1964), and
5009, 34 Fed. Reg. 16,870 (Oct. 7, 1969) (addressing the Commission's view that Section 5(c)
of the Securities Act is not intended to restrict normal communications between an issuer
and its stockholders).
85. [n.62] 53 Fed. Reg. 22,667. See also Securities Act Release Nos. 3844, 22 Fed. Reg.
8359 (Oct. 8, 1957), and 5009. However, where a company did not have a history of disseminating routine corporate communications or product advertising and disseminated such information shortly before or during an offshore offering, the activities might constitute directed selling efforts.
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S. ' This is reaffirmed in the Adopting Release. 87 The Adopting Release
states generally that "legitimate selling activities" related to a registered
offering or offering exempt under Sections 3 or 4 of the Securities Act will
not constitute directed selling effort with respect to offers and sales made
s
This would include selling activities in connection
under Regulation S."
with Rule 144A and Section 4(2) transactions.8 9
The prohibitions against directed selling efforts in the United States
is not intended to restrict issuers or distributors from initiating sales
90
communications to non-U.S. persons from the United States. Activities
conducted outside the United States relating to a foreign distribution not
targeted for the United States such as advertising in newspapers or
magazines with no general circulation in the United States; granting interviews; or conducting promotional seminars outside the United States
do not constitute directed selling efforts in the United States.' The
Adopting Release states as follows:"2
The Regulation generally will not interfere with activities conducted
outside the United States, if such activities are legal and customary in
the foreign jurisdiction. Such activities may relate to a foreign distribution[n. 65]" or to the ordinary course of an issuer's business. In this
regard, activities carried out abroad such as advertising in newspapers
or magazines with no general circulation in the United States or
granting interviews or conducting promotional seminars outside the
United States and not targeted to the United States will not preclude
reliance on the Regulation's safe harbor.
The "regulations" relating to market letters and recommendations
appear in the Adopting Release and are similar to Rule 139 relating to
what constitutes an "offer" for purposes of Section 5(c) with respect to
domestic offerings. If the distributor or its affiliate publishes information,
an opinion, or recommendation relating to a reporting company, such
publication will not constitute directed selling efforts if (1) contained in a
publication that is distributed with reasonable regularity in its normal
course of business; (2) it includes similar information, opinions or recom-

86. Proposing Release, supra note 3, at 89,131. The Proposing Release also states: "[lit
is the general view [of the staff) that exempt or registered domestic offerings and offshore
offerings meeting the conditions of the proposed rules should not be integrated." Id. at
89,126.
87. Adopting Release, supra note 5, at 80,668.
88. Id. at 80,670.
89. Id.
90. Id. at 80,670 n.65.
91. Id. at 80,670.
92. Id. (footnote from original text included).
93. [n.65] Several commenters expressed concern that, given the prohibition against directed selling efforts, U.S. issuers or distributors would be unable to rely upon the Regulation if they initiated sales communications to non-U.S. persons from the United States. The
prohibition against directed selling efforts made in the United States does not preclude such
activities.
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mendations in the same issue relating to a substantial number of companies in the same industry or sub-industry, or contains a comprehensive
list of securities recommended by the publisher; (3) it is given no materially greater space or prominence than other securities; and (4) it is no
more favorable than the opinion or recommendation published in the last
issue addressing the issuer or the securities."' If the issuer is a non-reporting company, whether it is a "directed selling effort" will depend upon
the particular facts since such information, opinions, or recommendations, "can be expected to be more significant due to the possible absence
of other publicly available information about the issuer. ' The Adopting
Release states as follows: 96
Distribution or publication in the United States of information, opinions or recommendations concerning the issuer or any class of its securities could constitute directed selling efforts, depending upon the
facts and circumstances.[n. 57]91 Directed selling efforts will not be
deemed to exist, however, if the information, opinion or recommendation of a distributor or its affiliate with respect to a reporting issuer:
(i) is contained in a publication that is distributed with reasonable
regularity in its normal course of business, and includes similar information, opinions or recommendations in that issue with respect to a
substantial number of companies in the issuer's industry or sub-industry, or contains a comprehensive list of securities recommended by
such entity; (ii) is given no materially greater space or prominence in
such publication than that given to securities of other issuers; and (iii)
with respect to an opinion or recommendation, is no more favorable to
the issuer than the opinion or recommendation published by the entity in its last issue addressing the issuer or its securities.[n. 59]98
When the issuer is not a reporting issuer, the effect on the market of
publication or distribution of information, opinions or recommendations about the issuer or its securities can be expected to be more
significant due to the possible absence of other publicly available information about the issuer. Distributors and their affiliates should exercise even greater caution in publication or distribution of information, opinions or recommendations concerning non-reporting issuers
or their securities.
The Adopting Release states that an, "isolated, limited contact with
the United States generally will not constitute directed selling efforts,
"but could constitute an offer in the United States that would keep the

94. Id. at 80,669.
95. Id.
96. Id. (footnotes from original text included).
97. [n.57] Such activity also could be deemed an offer in the United States which would
violate the offshore transaction requirement.
98. [n.59] This situation is similar to the safe harbor from Sections 2(10) and 5(c) concepts of "offer for sale" and "offer to sell" established in Rule 139 under the Securities Act,
17 C.F.R. §230.139 (1990), for brokers or dealers participating in a distribution who publish
or distribute information, opinions, or recommendations about the issuer or any class of its
securities.
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particular transaction from being an offshore transaction."9 What difference does it make if the failure to comply with the conditions of Regulation S involve directed selling efforts in the United States or an offer to a
U.S. person? The answer to this question is again to be found in the
Adopting Release and not the Regulation. Directed selling efforts in the
United States by an issuer, distributor, their affiliates, or persons acting
on their behalf will make the primary offering (issuer-distributor) safe
harbors unavailable to any person in connection with the offering.100 On
the other hand, making an offer in the United States or to a U.S. person
that does not constitute directed selling efforts will make the safe harbors
unavailable for any offer or sale under Regulation S by that person, but
not to other participants in the distribution.10 1
The scope of directed selling efforts under Regulation S is not coextensive with a "solicitation" under Rule 15a-6 relating to whether foreign
broker-dealers have to register under the Exchange Act. Under Rule 15a6, efforts to induce a single transaction, telephone calls to a customer and
transmission of information, opinions, or recommendations to particular
individuals may constitute a solicitation.0 2 Although "limited activities
directed at a single customer or prospective investor may be offers for the
purpose of Regulation S or solicitation for purposes of Rule 15a-6, they
generally will not constitute directed selling efforts for purposes of Regulation S because of their confined effect."10' The Adopting Release has
this to say about such solicitations:0 4
As noted in the Proposals, the scope of directed selling efforts under
Regulation S is not coextensive with activities constituting "solicitation," as that term is used in considering the need for registration as a
broker-dealer under the Securities Exchange Act of 1934.[n. 6811 In
a recent Release regarding the applicability of U.S. broker-dealer registration requirements to foreign entities, and adopting Exchange
Act Rule 15a-6,[n. 691101 the concept of solicitation was defined by the
Commission as "including any affirmative effort by a broker or dealer
intended to induce transactional business for the broker-dealer or its
affiliates."[n. 70]"' Among the examples of solicitation noted in that
Release were efforts to induce a single transaction, telephone calls
from a broker-dealer to a customer encouraging use of the brokerdealer to effect transactions, and transmission of information, opinions, or recommendations to particular investors in the United States,
whether directed at individuals or groups. While limited activities directed at a single customer or prospective investor may be offers for

99.
100.
101.
102.
103.
104.
105.
106.
107.

Adopting Release, supra note 5, at 80,670.
Id. at 80,681.
Id.
See Rule 15a-6, supra note 52.
Adopting Release, supra note 5, at 80,671.
Id. at 80,670 (footnotes from origianl text included).
[n.681 15 U.S.C. §§ 78a et seq.
[n.69] 17 C.F.R. §240.15a-16.
Securities Exchange Act Release No. 27,017, supra note 52.
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purposes of Regulation S or solicitation for purposes of Rule 15a-6,
they generally will not constitute directed selling efforts for purposes
of the Regulation because of their confined effect.
The "directed selling efforts" definition does not preclude investigation of investment opportunities offered and sold offshore. Bona fide site
visits to real estate, plants, or other facilities located in the United States
and tours thereof conducted for a prospective investor by an issuer, distributor, any of their respective affiliates, or a person acting on behalf of
any of the foregoing, are not directed selling efforts. The Rule, as
adopted, specifically provides that directed selling efforts do not include
bona fide visits for prospective investors of the issuer's physical facilities
in the United States.' 8 The Rule also complements other provisions
designed to permit U.S. broker dealers and other professional fiduciaries
who are non-U.S. persons as to purchases for discretionary accounts held
for the benefit of non-U.S. persons by providing that contact with such
persons "solely in their capacities as holders of such accounts" are not to
be deemed "directed selling efforts."1 9
The issuer, distributor, and their affiliates are precluded from engaging in directed selling efforts during the entire restricted period." The
resale safe harbor restricts directed selling efforts in the United States
only by the selling security holder and persons acting for him."' If, however, the resale takes place during the restricted period, the issuer and
distributor are also precluded from engaging in directed selling efforts.
Their selling efforts, however, presumably, do not affect the availability of
the resale safe harbor, but may result in making the issuer-distributor
safe harbor unavailable for the distribution notwithstanding the fact it
has already been completed. Although the concept of directed selling efforts leaves plenty of room for normal financial public relations, as is described above, there is a line that cannot be crossed, especially with regard to a non-reporting issuer."' Since the restricted period for equity
securities (12 months)" 3 is also longer than any other restricted period,
the most stringent limitations on directed selling efforts are also applicable for the longest period of time. The issuer and distributor completing
an offshore distribution in reliance on Regulation S should be aware that
the restrictions on directed selling efforts continue throughout the restricted period.
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110.
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112.
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Rule 902(b)(5).
Rule 902(b)(3).
See supra note 58 and accompanying text.
See §6[a].
See text accompanying notes 96-98.
See §5[d].
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THE ISSUER-DISTRIBUTORS SAFE HARBORS

Offerings of Foreign Securities and Overseas Directed

An offshore distribution can be made by certain foreign issuers, and
in one limited situation by a domestic issuer, in reliance on Regulation S
without any restrictions other than the general conditions. Issues in category 1 are as follows:
1) A distribution by any foreign issuer of any security if there is
no substantial U.S. market interest ("SUSMI") in the class of securities to be offered or sold, if equity securities are offered or sold; no
SUSMI in the underlying securities if warrants are offered or sold; no
SUSMI in either the convertible securities or underlying securities if
convertible securities are offered or sold; and no SUSMI in its debt
4
securities, if debt securities are offered or sold." The Proposing Release indicated that it is appropriate to include these securities in Category 1 because of, "the lesser probability of flowback where there is
no pre-existing U.S. market interest for the securities of a foreign issuer ... ."1
2) An "overseas directed offering" ("ODO") is also in category 1,
1
without regard to whether there is a SUSMI. " An ODO, as is described below, includes one limited type of offering by a U.S. issuer.
3) An offering of securities backed by the full faith and credit of a
foreign government.""
4) Securities offered and sold by the issuer or its affiliates to employees pursuant to an employee benefit plan established and administered in accordance with the law of a country other than the United
of such a country and
States, customary practices and documentation
8
that meet a number of other conditions."

114. Rule 903(a)-(b), 903(c)(1)(i).
115. Proposing Release, supra note 3, at 89,136. See also id. at 89,125 n.19 and accompanying text (resales abroad under Release 4708 permitted where issuers were not reporting
companies "and had no active market for their securities in the United States"); Id. at
89,125 n.16 (sales to U.S. citizens in France permitted under Release 4708 where no "issuers
had an active public market for its securities in the United States" other than short-term
debt); Id. at 89,125 n.21 and accompanying text (resales on Bourse permitted under Release
4708 in "absence of an active market for the securities in the United States").
116. Rule 903(a)-(b), 903(c)(1)(ii).
117. Rule 903(a)-(b), 903(c)(1)(iii). The inclusion of these securities upon adoption of
the Regulation apparently signifies the Commission's determination either that these securities are not likely to flow to the United States after issuance offshore, or that such flowback
is not a matter of great concern from a policy point of view. Both premises are questionable.
The sale of foreign sovereign debt securities involves typical investor protection issues. Historically many foreign sovereigns have defaulted on debt issues. There is also considerable
demand for foreign sovereign debt securities in the United States.
118. Rule 903(a)-(b), 903(c)(1)(iv). The conditions include: (a) issuance in compensatory circumstances for bona fide services not rendered in connection with the offer and sale
of securities in a capital-raising transaction; (b) the interests in the plan are transferable
only by will or the laws of descent or distribution; (c) the issuer takes reasonable steps to
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A foreign issuer includes a foreign government" 9 and a national of
any foreign country. 2 ' A corporation or other entity incorporated or organized under the laws of a foreign jurisdiction is a foreign corporation
unless 50% of its outstanding voting securities are held of record' by
persons with a U.S. address and any of the following factors are present:
(a) more than 50% of the assets of the issuer are located in the United
States; (b) the business of the issuer is administered principally in the
United States; or (c) the majority of the executive officers OR directors
are U.S. citizens or residents.122 An issuer organized under the laws of the
United States is not a foreign issuer even if 100% of its stock is owned by
non-U.S. citizens or residents. Query whether the sale of stock by a foreign issuer, the proceeds from which are to be invested in a wholly owned
U.S. subsidiary, would be deemed a technical compliance to which Regulation S would not provide a safe harbor under Preliminary Note 2 because it is a scheme to avoid the registration provisions?' 22
Regulation S includes specific criteria for determining whether there
is a substantial U.S. market interest ("SUSMI") in a security. There is a
SUSMI with respect to a class of equity securities of a foreign issuer if (1)
the U.S. market for such security (which includes the securities exchanges
and inter-dealer quotation systems) 2 " was the single largest market for
such class of security during the issuer's prior fiscal year (or since the
issuer's incorporation, if a shorter period) or (2) if 20% or more of trading
in the class of equity securities during such period occurs in the U.S. market as defined for the purpose of (1) above and less than 55% of trading
in such securities took place during that period through the facilities of
the securities markets of a single foreign country.125 If debt securities are

preclude offers and sales of interests in the plan to U.S. residents other than employees on
temporary assignment in the United States; and (d) documentation used offering interests
in the plan include a statement that the securities have not been registered under the Securities Act and cannot be sold in the United States unless registered or an exemption from
registration is available.
119. Rule 902(f)(1)(i). A foreign government includes the government of any foreign
country or of any political subdivision of a foreign country provided such person would
qualify to register securities under Schedule B of the Securities Act. Rule 902(e). Since Section 7 of the Securities Act defines foreign government that can use Schedule B essentially
in the same fashion and Rule 405 adopted under the Securities Act uses the identical definition, presumably, the reference to Schedule B is to incorporate no-action letters relating to
what constitutes a political subdivision.
120. Rule 902(f)(1)(ii).
121. Held of record is determined in accordance with Rule 12g5-1, 17 C.F.R. §
240.12g5-1 (1990).
122. Rule 902(f)(1)(iii), 902(f)(2).
123. Cf. Rule 140, 17 C.F.R. § 230.140 (1990), which provides that an issuer which offers
its securities for the purpose of purchasing the securities of another issuer is regarded as
being engaged in the distribution of the securities of the other issuer for the purpose of
defining an underwriter under Section 2(11) of the Securities Act.
124. Inter-dealer quotation systems include the pink sheet and other inter-dealer markets in the United States and are not limited to automated inter-dealer quotation systems.
125. Rule 902(n)(1).

1991

INTERNATIONALIZATION

OF CAPITAL MARKETS-PART

II

363

offered, there is a SUSMI if all of the debt securities, non-convertible
preferred stock not entitled to participate in residual earnings or assets,
and certain asset backed securities of the issuer are held of record by 300
or more U.S. persons, and $1 billion or more in principal amount of all
such debt securities is held of record by U.S. persons, and 20% of the
outstanding debt calculated in the same manner is held of record by U.S.
persons."' 6 The safe harbor is available to the foreign issuer if it "reasonably believes" at the commencement of the offering that (a) there is no
SUSMI in the class of securities to be offered or sold if equity securities
are offered or sold; (b) there is no SUSMI in its debt securities if debt
securities are offered or sold; (c) there is no SUSMI in the underlying
securities if warrants are offered or sold; and (d) there is no SUSMI in
either the convertible security or the underlying security if a convertible
security is offered or sold. 2 7 The criteria for determining SUSMI come
close to requiring that the U.S. be the primary market. As to debt, there
would be no SUSMI if there was less than $1 billion of debt even if the
U.S. were the only market. The Commission's purpose in using SUSMI as
a criterion for category 1 is to assess the likelihood of flowback. 128
Whether SUSMI exists is critically important because it is a factor in
determining which safe harbor category an issuer is entitled to use. In
addition to the latitude allowed for trading which is not regarded as substantial, the use of "record ownership" in Rule 902(n)(2) may not fully
advance the objective of identifying a significant trading market. This is
so since, particularly in the case of foreign issuers, many securities owned
by U.S persons may be held of record by foreign depositaries, fiduciaries
and the like. The Commission's assumptions about SUSMI and flowback
of securities may or may not prove to be correct but obviously are not
cautious ones.
An "overseas directed offering" ("ODO") is defined to include an offering by a foreign issuer, "directed into a single country other than the
United States to the residents thereof," and that is made in accordance
with local laws and customary practices and documentation of such country.2 9 The Rule as adopted differs from the proposals that would have
limited an ODO to corporations incorporated or organized under the laws

126. Rule 902(n)(2). The amount included for preferred stock is based on the greater of
liquidation preference or par value and the amount for asset backed securities is based on
the principal amount or principal balance of the securities. Rule 902(n)(2)(ii). Commercial
paper exempt under Section 3(a)(3) of the Securities Act is not included in making such
determination. Rule 902(n)(3). A 1987 no-action letter may have signaled this position. In
French Privatization Program, [1987 Transfer Binder] Fed. Sec. L. Rep. (CCH) 1 78,439, at
77,434 (April 17, 1987), the staff granted a no-action letter under Release 4708, noting that
"none of the issuers will have an active public market for its securities in the United States
at the time of the privatization other than a market for its non-convertible debt securities
with maturities less than one year." The Commission apparently concluded that the market
for short term debt securities is distinct from the market for other debt securities.
127. Rule 903(c)(1)(i).
128. See Proposing Release, supra note 3, at 89,136.
129. Rule 902(j)(1).
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of the country in which the offering was made. Under the Rule as
adopted, a Japanese issuer, for example, could make an offering in reliance on the category 1 safe harbor if limited to Switzerland. The Rule
also includes as an ODO an offering of non-convertible debt securities,
non-convertible, non-participating preferred stock, or certain asset
backed securities of a U.S. issuer provided the principal and interest of
the securities (or par value, as applicable) are not denominated in U.S.
dollars and are neither convertible into nor linked to U.S. dollars (other
than through swaps that are commercial in nature) in a manner that in
effect converts the securities to U.S. dollar-denominated securities. Thus,
a U.S. issuer could offer non-convertible debt securities in reliance on the
category 1 safe harbor if such securities were offered exclusively in the
United Kingdom and the principal and interest was denominated in sterling. The Reproposing Release distinguished ODO's from a multijurisdictional offering and noted that if, "a substantial portion of the offering
would be immediately resold outside the domestic market," it would not
conform with the definition. 30 Although ODO's were defined somewhat
differently under the Proposals, the qualification remains appropriate.
The Commission in the Proposing Release abandoned the qualification made in Release 4708 that the Release was not applicable to distributions made in Canada. Regulation S treats distributions in Canada on
the same basis as other distributions made outside the United States.' 3 '
The absence of a "substantial U.S. market interest" and the restrictions
on directed selling efforts in the U.S. are the means Regulation S employs
to deal with the prior concerns that Canada might be used as a conduit
for the sale of unregistered securities in the United States. The Proposing
Release qualified the category 1 safe harbor, however, by noting that,
"trading of a substantial amount of such securities in the United States
shortly after they had been offered overseas would indicate a plan or
scheme to evade the registration provisions,' 132 and Preliminary Note 2
to Regulation S provides that the safe harbor is not available notwithstanding technical compliance if the transaction is part of a plan or
scheme to evade the registration provisions. The category 1 safe harbor is
unique in certain respects, including the following:
1. It does not preclude the sale of such issue to a U.S. person
provided the transaction is offshore. 3' The general conditions's" preclude an offer from being made in the United States and preclude
directed selling efforts in the United States. They do not preclude a
sale to U.S. persons if the offer and sale take place outside the United
States. The transactional restrictions set forth the restrictions on sales
to U.S. persons and, as is discussed below, transactional restrictions

130.
131.
132.
133.
134.

Reproposing Release, supra note 3, at 80,214-15.
Proposing Release, supra note 3, at 89,129 n.64.
Id. at 89,136.
See §4[a] for a discussion of offshore transactions.
See §4 for a discussion of the general conditions.
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are not applicable to a distribution of securities within the category 1
safe harbor. In an ODO, U.S. persons would be effectively precluded
from purchasing the security since they are not residents of the country in which the offering is made. A U.S. citizen residing in the country in which the ODO is made, could purchase such securities as that
1
person is not a U.S. person for purposes of Regulation S. 35
2. Neither the issuer nor the distributor has to adopt any offering
or transactional restrictions. However, there may be a "catch-22"
since a distribution in Canada, for example, may result, if there are no
restrictions on resales to U.S. persons, in an immediate market developing in the United States. The contention could then be made that
there was a scheme to evade the registration provisions."3 6 In an ODO,
which most Canadian offerings would be, there may be SUSMI, in
which event immediate resales in the United States markets appear
likely. If the Commission adopts proposed Forms F-9 and F-10 for
certain Canadian issuers, such issuers 3 may
want to consider register7
ing the offering in the United States.1
Notwithstanding the fact that once the distribution is completed
there is no specific restriction on resales in the United States, the combined effect of Sections 4(1) and 4(3) may preclude any dealer from selling the security without registration or an appropriate exemption in the
United States for 40 days. 8 8 Since it may be difficult to complete an offshore transaction with a U.S. person,s 9 the advantages of category 1 are
meaningful primarily because the absence of offering and transactional
restrictions eliminate some of the inefficiencies of a category 2 offering
and, in the context of an ODO of equity securities by a non-reporting
foreign issuer with SUSMI, it avoids the onerous category 3 restrictions.140 Similarly, to the extent a non-reporting U.S. issuer can make an
ODO, it will avoid the category 3 restrictions.
[b] Offering Restrictions
Offerings by issuers or distributors not within the category 1 safe
harbor are subject to offering and transactional restrictions imposed on
the issuer, the distributors, and affiliates of the issuer. Offers and sales
within the Rule 904 resale safe harbor are subject to transactional restric-

135. See §3.
136. See supra note 132.
137. See Securities Act Release No. 6841 [1989 Transfer Binder] Fed. Sec. L. Rep.
(CCH) 1 84,432 (July 24, 1989).
138. This may be true because the Section 4(1) exemption is for transactions not involving an issuer, underwriter, or dealer and the Section 4(3) dealer exemption does not
become effective until 40 days after the first date the security was bona fide offered by or
through an underwriter. Although the Section 4(3) forty-day exclusion from the dealer exemption generally has not been applied to securities issued pursuant to an exemption, it is
not clear that Regulation S is an exemption for this purpose. Cf. Jerome L. Coben, SEC NoAction Letter (March 12, 1986).
139. See §4[a].
140. See §5[d].
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tions imposed on the investor-purchasers and securities professionals involved in such transactions. The offering restrictions are procedures that
the issuer and distributors must follow to assure compliance with the
transactional restrictions during the appropriate restricted period. The
transactional restrictions vary depending on the safe harbor category and
the type of securities. The offering restrictions consist of the following:
1. The written agreement of every distributor (underwriters and
dealers)"" participating in the distribution, "pursuant to a contractual
arrangement," to offer and sell the security prior to the expiration of
the applicable restricted period in compliance with the applicable
transaction restrictions and other requirements of the safe harbor, or
pursuant to registration or an available exemption from
registration.'""
2. All offering materials and documents (other than press releases) used prior to the expiration of the applicable restricted period
must include statements to the effect that the securities have not been
registered under the Securities Act, cannot be offered or sold in the
United States or to U.S. persons within the applicable restricted period unless the securities
are registered or an exemption from registra43
tion is available.'

3. Such statements must be included (a) on the cover or inside
cover page of any prospectus or offering circular, (b) in the underwriting section of any prospectus or offering circular, and (c) in any advertisement made by the issuer or any distributor or any affiliate of or
person acting on their behalf."4 The appropriate statements may appear in summary form on the prospectus cover pages (presumably
with a cross-reference
to the underwriting section) and in
45
advertisements.'

The restricted period during which the offering restrictions must be
complied with is a period that commences with the closing of the offering
or the date when first offered to persons other than distributors in reliance on Regulation S, whichever is the later, and expires after a specified
period of time as provided in the appropriate transactional restriction."16
In the case of a continuous offering, it does not commence until the lead
managing underwriter certifies that the distribution has been completed.", 7 In a continuous offering of non-convertible debt securities sold

141. The term "distributor" encompasses underwriters and dealers who participate in
the distribution "pursuant to a contractual arrangement." Rule 902(c). This definition is
broad enough to cover the underwriting and selling groups. The term, however, does not
necessarily encompass all Section 2(11) statutory underwriters. See Proposing Release,
supra note 3, at 89,133.
142. Rule 902(h)(1).
143. Rule 902(h)(2).
144. Rule 902(h)(3).
145. Id.
146. Rule 902(m).
147. Id.
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in identifiable tranches, the period commences upon completion of the
distribution of each tranche as determined and certified by the managing
underwriter." 8 In any event, so long as a distributor holds an unsold allotment, it will be deemed in the restricted period at the time of the offer
or sale."" If the offering restrictions are applicable, and they are not complied with, the safe harbor is not available for the entire offering.' 50
[c] Category 2 - Reporting Issuers and Debt, Preferred, and AssetBacked Securities of Non-Reporting Foreign Issuers
The category 2 safe harbor covers offshore debt or equity distributions by reporting issuers (U.S. and foreign). In addition, it covers debt,
non-convertible, nor.-participating preferred, and certain asset backed issues of non-reporting foreign issuers."5 1 Presumably, foreign issuers
whether reporting or non-reporting will use category 2 only if they are not
making an ODO and SUSMI exists with respect to the securities being
offered. If an ODO, or if SUSMI did not exist, the offering is within the
category 1 safe harbor.
Offerings within category 2 have the benefit of the safe harbor if: (1)
the general conditions are complied with," 2 (2) the offer and sale is not
made to a U.S. person for 40 days commencing from the date of closing
(or date the offering commences, if sooner) or by a distributor with an
unsold allotment, (3) appropriate offering restrictions as described
above 53 are adopted, and .(4) before the expiration of the 40-day restricted period distributors selling securities to other distributors, dealers,
and persons receiving selling concessions or other remuneration deliver a
confirmation or other notice advising the purchaser that it is subject to
the same restrictions applicable to the selling distributor. 54 The conditions of the safe harbor are the same for debt and equity securities in this
category and for debt securities of reporting and non-reporting foreign
issuers. Although the offering restrictions require participants in the distribution to disclose to investors through the offering materials and documents that the securities are not registered under the Securities Act and
that before the expiration of the restricted period cannot be sold in the
United States or to U.S. persons, there is no specified procedure for determining whether purchasers are non-U.S. persons. The stock certificates
need include no legend, and the purchasers do not have to specifically
agree to comply with the transactional restrictions or certify that they are
non-U.S. purchasers. The purchasers, as discussed below, 55 have a safe

148.
149.
150.
151.
152.
153.
154.
155.

Id.
Id.
See Adopting Release, supra note 5, at 80,681. See also §5[f].
Rule 903(1)(a)-(b), (c)(2).
Rule 903(1)(a)-(b). See §4.
See §5[b].
Rule 903(1)(a)-(b), (c)(2).
See §6[a].
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harbor for their resales.
Although the Category 2 (and 3) transactional restrictions preclude
offers or sales to a U.S. person during the restricted period, 58 sales to
distributors are excluded from this prohibition. The Adopting Release explains as follows: "Offers and sales to U.S. persons who are distributors
are permitted; it is not the Commission's intent to prevent U.S. persons
from participating in an offshore offering as distributors."' 5 7 This eliminates any necessity for U.S. investment banking firms to organize a foreign affiliate, although banks will do so in any event because of the GlassSteagall Act and it is likely to be advisable for securities firms generally
to organize an affiliate under local law for purposes of complying with the
scheme of the host country relating to engaging in the securities business.
Regulation S includes within category 2, besides debt securities of
non-reporting foreign issuers, non-convertible, non-participating preferred stock and certain asset backed securities of non-reporting foreign
issuers. " The category 2 safe harbor, however, does not refer specifically
to such securities and one deduces such securities are included within category 2 because a separate provision states in substance that such securities are debt securities for safe harbor purposes.'" Since debt securities of
a non-reporting foreign issuer are within category 2, it follows that such
securities issued by a foreign issuer are within category 2. Since debt securities of a non-reporting domestic issuer are in category 3, such securities, if issued by a non-reporting U.S. issuer, are within category 3 and are
debt securities in determining the applicable transactional restrictions.
The preferred stock of the non-reporting foreign issuer that is inchided within category 2 must be non-convertible; the holders must be
entitled to a preference as to the payment df dividends and as to the
distribution of assets on liquidation or dissolution, but cannot be entitled
to participate in residual earnings or assets of the issuer.'"0 Asset-backed
securities: (1) include securities that represent an ownership interest in a
pool of discrete assets if the assets are not generated in transactions between the issuer and its affiliates,' or (2) are secured by one or more
assets or certificates of interest or participation in such assets and the
securities by their terms provide for payments of principal and interest in
relationship to payments made on assets meeting the requirements of (1)
above.' 2 The assets that can back the securities include notes, accounts
receivables, installment sales, securities, leases or other contracts, or other
assets that by their terms convert into cash over a finite period. 6"

156.
157.
158.
159.
160.
161.
162.
163.

Rule 903(c)(2)(iii), (3)(ii)(A), (3)(iii)(A).
Adopting Release, supra note 5, at 80,676 n.111.
Rule 903(c)(4). See Adopting Release, supra note 5, at 80,675-76.
Rule 903(c)(4).
Rule 903(c)(4)(i).
Rule 903(c)(4)(ii)(A).
Rule 903(c)(4)(ii)(B).
Rule 903(c)(4)(ii).
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A reporting company is an issuer with a class of securities registered
under the Exchange Act or that files reports pursuant to Section 15(d) of
the Exchange Act and has filed all required reports during a period of
twelve months immediately preceding the offer or sale, or such shorter
period during which it was required to file such reports.""4 There is no
requirement that a company have been a reporting company for any specified period; hence, even a start-up issuer could voluntarily register a class
of equity securities under Section 12(g) of the Exchange Act, become a
reporting company, and bring itself within the category 2 safe-harbor. If a
subsidiary of a reporting company issues debt securities that are fully and
unconditionally guaranteed as to principal and interest by the parent,
Regulation S treats the debt securities of the subsidiary and the guarantee as securities of a reporting issuer for purposes of the safe harbor classification and, therefore, into category 2.105 If the parent and subsidiary
are not reporting companies, the debt securities of a U.S. issuer and the
guarantee are subject to the more severe restrictions of category 3.166
[d] Category 3 Safe Harbor - Non-Reporting U.S. Issuers and Certain
Equity Securities of Non-Reporting Foreign Issuers
The category 3 safe harbor is available for the distribution outside
the United States of all securities not covered by the other categories. By
the process of omission, this includes the following offshore distributions:
1. Equity securities and debt securities offered by a U.S. issuer
that is not a reporting company.
.2. Non-convertible debt, non-convertible and non-participating
preferred securities, and asset-backed securities of a U.S. issuer are
generally category 3. Under certain prescribed and limited circumstances, however, such securities may be offered in reliance on the category 1 safe harbor in an overseas directed offering made in a single
country and conforming with the criteria necessary to be classified as
such an offering. 67 In addition, if non-convertible debt securities of a
non-reporting U.S. issuer are unconditionally and fully guaranteed as
to principal and interest by a parent that is a reporting company, such
debt security would be within category 2.168
3. Equity securities of a foreign issuer which is not a reporting
company and that has a substantial U.S. market interest. In the case
of such foreign issuers, the offering would be in category 3 rather than
category 1 only if the distribution is multi-jurisdictional and, therefore, not an ODO. 69 In addition, non-convertible, non-participating
preferred stock of such an issuer and certain asset-backed securities of
such an issuer are in category 2, although the preferred stock at least

164.
165.
166.
167.
168.
169.

Rule 902(0).
Rule 903(c)(5).
Id.
See supra note 129.
Rule 903(c)(5).
See supra note 129.
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would usually be considered an equity security.170
The restrictions and other conditions of the category 3 safe harbor
differ for debt and equity securities. In the case of debt securities, the
requirements are identical with those of securities of reporting companies
in terms of the 40-day restricted period, the application of the offering
restrictions, and the confirmation that must be used in transactions between distributors and dealers. 7 1 In addition, the securities on issuance
must be represented by a temporary global certificate. The global certificate is exchangeable for definitive certificates at the expiration of the 40day restricted period. The purchaser, to receive a certificate, must certify
that the securities are owned beneficially by a non-U.S. person or a U.S.
person who purchased the securities in a transaction exempt from registration under the Securities Act (presumably under Rule 144A).' 72
In the case of equity securities, the restricted period during which
the securities cannot be sold to U.S. persons is twelve months rather than
40 days.17 ' The offering restrictions and the confirmation requirements
are applicable.1 74 In addition, the investor purchaser of the securities
must (1) certify that he (she or it) is not a U.S. person and has not purchased for the account of a U.S. person or is a U.S. person who purchased
in an exempt transaction (presumably pursuant to Rule 144A), and (2)
agree to resell such securities only in accordance with the provisions of
Regulation S, pursuant to registration under the Act, or pursuant to an
available exemption from registration.1 7 The securities of a U.S. issuer
must include a legend to the effect that transfer is prohibited except in
accordance with the provisions of Regulation S. The issuer must (by contract, by-laws, articles, or comparable document) refuse to transfer the
securities if the sale is not made in compliance with the provisions of
Regulation S.171 If the securities are in bearer form or foreign law prevents the issuer from refusing to transfer the securities, the issuer must
adopt other reasonable procedures (such as a legend on the certificate) to
prevent any transfer not made in accordance with the provisions of Regulation S177
The Adopting Release describes the category 3 issuer-distributor safe

170. Rule 903(c)(4).
171. Rule 903(c)(3)(i)-(ii)(A), (iv).
172. The Reproposed Rule required certification of beneficial ownership by a non-U.S.
person, "or a qualified institutional buyer as defined in Rule 144A." Reproposed Rule
905(c)(2), Rule 144A Reproposing Release, supra note 4, at 80,224. The Rule as adopted
substitutes for the quoted language the broader language, "or U.S. person who purchased in
a transaction that did not require registration under the Act." Rule 903(c)(3)(ii)(B). This
language is broad enough to encompass both Rule 144A transactions and offshore resales to
U.S. persons in reliance on the Rule 904 safe harbor. See §6[a)
173. Rule 903(c)(3)(i), (iii)-(iv).
174. Rule 903(c)(3)(ii), (iv).
175. Rule 903(c)(3)(iii)(B)(1)-(2).
176. Rule 903(c)(3)(iii)(B)(3)-(4).
177. Rule 903(c)(3)(iii)(b)(4).
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17 8

As in the case of securities of reporting issuers, offerings of securities in this category are subject to the two general conditions and to
offering and transactional restrictions. Offering restrictions that must
be adopted for offerings of these securities are the same as for offerings of securities of reporting issuers. In contrast to offerings in the
second category, more restrictive transactional restrictions to prevent
flowback are applicable.
In essence, the restrictive procedures are similar to those that
evolved under the no-action letters involving Release 4708. The procedures adopted are essentially those included in the Reproposing Release. These distinguish between debt and equity securities, recognizing that debt securities are generally sold in institutional markets and
that the likelihood of flowback is less than in the case of common
equity. The category includes a restricted period of one year for equity securities and forty days for debt securities. Two types of a nonreporting U.S. issuers' securities, which would include non-convertible, non-participating preferred stock and asset-backed securities, will
be subject to the same restrictions as debt securities in the third category, including a 40-day restricted period rather than a one-year restricted period. Offerings of securities of a non-reporting foreign issuer
of those two types have been added to the second issuer safe harbor
category.
Offerings of equity securities in this category are subject to restrictions similar to those afforded no-action treatment in InfraRed
Associates, Inc. Prior to the expiration of the one-year restricted period, the securities may not be sold to U.S. persons or for the account
or benefit of U.S. persons (other than distributors). Purchasers of the
securities (other than distributors) are required to certify that they
are not U.S. persons and are not acquiring the securities for the account or benefit of a U.S. person other than persons who purchased
securities in transactions exempt from the registration requirements
of the Securities Act.[n. 135]' 71 Such purchasers are also required to
agree only to sell the securities in accordance with the registration
provisions of the Securities Act or an exemption therefrom, or in accordance with the provisions of the Regulation.
With respect to equity securities of domestic issuers, the safe harbor requires that a legend be placed on the shares stating that transfer is prohibited other than in accordance with the Regulation. The
safe harbor further requires that any issuer, by contract or a provision
in its bylaws, articles, charter or comparable document, refuse to register any transfer of equity securities not made in accordance with the
provisions of the Regulation. Where bearer securities are being sold,
or foreign law prevents an issuer from refusing to register securities

178. Adopting Release, supra note 5, at 80,679-80 (footnotes from original text
included).
179. [n.135] Such a certification could be made, for example, by a qualified institutional
buyer who purchased in accordance with Rule 144A.
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transfers, use of reasonable procedures, such as a legend, will suffice to
satisfy the requirement designed to prevent transfer of equity securities other than in accordance with the Regulation.
Purchasers of debt securities offered under the third issuer safe
harbor category (other than distributors) are subject to different restrictions than equity purchasers under this category. Prior to the expiration of the forty-day restricted period, the securities may not be
sold to U.S. persons or for the account or benefit of U.S. persons
(other than distributors). The debt securities must be represented by
temporary global securities not exchangeable for definitive securities
until expiration of the restricted period. Upon expiration, persons exchanging their temporary global security for the definitive security are
required to certify beneficial ownership by: a non-U.S. person or a
U.S. person who purchased securities in a transaction that did not
require registration under the Securities Act.[n. 180]18
Distributors selling equity or debt securities prior to the expiration of the restricted period are required to send a confirmation or
other notice to purchasers who are distributors, dealers or persons receiving remuneration in connection with the sale. The notice must
state that the purchaser is subject to the same restrictions on offers
and sales as the distributor. Non-distributors are not required to send
such a confirmation or notice.
In some respects, the restrictions of the third category as to equity
securities are more restrictive than they were under Release 4708. The
issuer, distributor, and its affiliates are precluded from engaging in directed selling efforts during the entire restricted period. ,"' Although the
concept of directed selling efforts leaves plenty of room for normal financial public relations, there is a line that cannot be crossed, especially with
regard to a non-reporting issuer. 1 82 Since the restricted period for equity
securities of a non-reporting issuer is twelve months, the issuer in effect
has a twelve month period in which it must monitor its financial public
relations with such restrictions in mind. Specifically, the offering restrictions will preclude the issuer for a period of one year from distributing
information about the company in the United States that may be deemed
a directed selling effort. Although this does not preclude the distribution
of financial reports and the like, it is restrictive, and there was no similar
restriction under Release 4708. Similarly, the distributors releasing market letters including recommendations will in effect have to treat the security as if in registration for a period of one year.' 83

180. [n.136] Certification as to beneficial ownership made by a financial institution or
clearing organization through which the beneficial owner holds the securities will suffice for
purposes of this safe harbor.
181. See supra note 58.
182. See supra notes 97-98.
183. Id.
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[e] The Restricted Period
The restricted period during which the Offering and Transactional
Restrictions must be complied with is a period which commences with the
closing of the offering or the date when first offered to persons other than
distributors in reliance on Regulation S, whichever is the later, and expires a specified period of time thereafter as provided in the appropriate
transactional restriction. 84 In the case of a continuous offering, it does
not commence until the lead managing underwriter certifies that the distribution has been completed. 8 In a continuous offering of non-convertible debt securities sold in identifiable tranches, the period commences
upon completion of the distribution of such tranches as determined and
certified by the managing underwriter.' In any event, so long as a distributor holds an unsold allotment the securities will be non-convertible
in the restricted period at the time of the offer or sale.1 7 The restricted
period relating to warrants and shares underlying warrants is discussed at
Section 8 and the restricted period relating to convertible securities is
discussed at Section 7. The Adopting Release describes the restricted period relating to securities offered as a Unit as follows:' 8
Questions also have been raised as to the status of unit securities offerings under the issuer safe harbor. For purposes of determining the
applicable issuer safe harbor category within Rule 903, the units offering generally would be analyzed as if it were an offering of each security separately and the most restrictive category applicable will govern
the units offering. If, however, the securities comprising the units may
be separately traded immediately after issuance, to the extent feasible
the restrictions of the issuer safe harbor may be applied as if the securities comprising the units were distributed in separate offerings.
Where a unit comprised of both debt and equity securities is offered
and sold under the third category of the issuer safe harbor, the restricted period applicable to equity will apply to the debt portion unless the securities comprising the unit may be separately traded immediately after issuance, in which case the debt and equity securities
have their separate applicable restricted periods.
The commencement date of the restricted period is of considerable
significance since it is obvious that the sooner it commences the sooner it
will be over. In an American-style distribution, the lead underwriter puts
together a syndicate, engages in pre-sales efforts to test the market, executes an underwriting agreement, and completes the distribution, often
within a few hours, based on the prior selling effort, and a closing is held
at an agreed upon time. For example, the time might commence five business days after completion of the distribution, at which time the securi184.
185.
186.
187.
188.

Rule 902(m).
Id.
Id.
Id.
Adopting Release, supra note 5, at 80,672.
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ties are delivered by the issuer and paid for by the underwriter. In a European-style distribution, the underwriters buy the securities and
subsequently offer them. The restricted period in the case of the American-style distribution will not commence until closing which may be five
to seven days after they are offered. The restricted period in the case of
the Euro-style distribution commences on the first day the securities are
offered. Regulation S also encompasses a third type distribution, a "continuous offering" which is not defined. Presumably, it refers to an offering
expected to be completed over a substantial time frame, for example,
three months, and the underwriters take down securities as they sell
them. The restricted period in such instance does not commence until the
lead underwriter certifies that the distribution has been completed. In
both a Euro-style and American-style distribution, although the offering
is closed or the underwriters have purchased the entire offering, some
members of the syndicate may still hold unsold allotments which they
were unable to immediately distribute. As to such securities, the restricted period continues until the securities are sold, but the fact that
there are such securities does not turn the offering into a continuous one
and defer the commencement of the restricted period. Rather, it defers
the expiration of the restricted period as to those particular securities.
The restricted period has special significance to the issuer, distributor, and their affiliates since even though the distribution is complete
they are subject to the offering restrictions during the restricted period
and also the transactional restrictions. Thus, the issuer during this period
must consider whether, for example, a proposed press release in the
United States during this period may be deemed a directed selling effort.' Similarly, a distributor during the restricted period has to take
into account the issuer-distributor safe harbor transactional restrictions
rather than the resale safe harbor transactional restrictions even though
it is reselling rather than distributing the security. The Adopting Release
states in this regard as follows:910
Distributors and their affiliates are not prevented by the Regulation
from engaging in secondary transactions in securities of the same class
being distributed, provided the securities are not borrowed or replaced with shares from the offering. Once the distribution has ended
and any applicable restricted period specified in Rule 903 has expired, distributors that have sold their allotments will no longer have

distributor status and therefore will be able to use Rule 904's resale
safe harbor. So long as a distributor still holds some portion of its
allotment, it will continue to be unable to rely on Rule 904 with respect to the offer and sale of the unsold allotment.[n. 3211 1
189. See supra note 97.
190. Adopting Release, supra note 5, at 80,666 (footnote from original text included)
(emphasis added).
191. [n.32] A distributor holding an unsold allotment of securities in a segregated identifiable account may sell as a non-distributor other securities of the same class, so long as
such securities were not borrowed from and will not be replaced by securities that are part
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[f] Failure to Comply With a Safe Harbor Condition or Restriction
The implications of a failure to comply with a condition or restriction
of the safe harbors are not specifically dealt with by Regulation S. The
Adopting Release, however, does deal with the consequences of various
compliance failures. The Rule 903 issuer-distributor safe harbor is unavailable to anyone if the issuer or distributors or persons acting on their
behalf fail to comply with the offering restrictions or engage in directed
selling efforts in the United States. 9 ' Any other failure to comply with
the Rule 903 safe harbors makes the safe harbor unavailable for all sales
by the non-complying distributor or dealer or its affiliates but does not
affect its availability to others. 93 Assuming the adoption of adequate offering restrictions, if a distributor violates the transactional restrictions,
offers or sales by other distributors are not affected.1 94 An offer or sale
made in compliance with the Rule 904 resale safe harbor is within the
safe harbor, notwithstanding the fact that unaffiliated persons not acting
on behalf of the seller may make a non-complying offer or resale."9 5
The Adopting Release describes the safe harbor protections as
follows:' 9
If an issuer, distributor, any of their respective affiliates (other than
officers and directors relying on the resale safe harbor), or any person
acting on behalf of any of the foregoing: (1) fails to comply with the
offering restrictions; or (2) engages in a directed selling effort in the
United States, the Rule 903 safe harbor is unavailable to any person
in connection with the offering of securities.[n. 142]' If the issuer, a
distributor, any of such respective affiliates, or any person acting on
behalf of any of the foregoing, fails to comply with any other requirement of the issuer safe harbor,[n. 143]19 8 the safe harbor is not available for any offer or sale in reliance thereon made by the person failing
to comply, its affiliates or persons acting on their behalf. The availability of Rule 903 for other persons' offers and sales of securities is
unaffected.
Under the reproposal, the failure to comply with the conditions,
other than the offering restrictions and the restrictions on directed
selling efforts in the United States, would have precluded reliance
upon the safe harbor only for non-complying offers and sales. Under

of the unsold allotment.
192. Adopting Release, supra note 5, at 80,681.
193. Id.
194. Id.
195. Id.
196. Adopting Release, supra note 5, at 80,681 (footnotes from original text included).
197. [n.142] Resales by officers and directors in compliance with Rule 904 will not affect the availability of Rule 903.
198. [n.143] The confirmation requirement is included in the transactional restrictions,
rather than the offering restrictions, in response to commenters' concern that otherwise the
failure to provide a simple confirmation would make the issuer safe harbor unavailable for
the entire offering.

DEN. J. INT'L L. & POL'Y

VOL. 19:2

Rule 903 as adopted, reliance upon the safe harbor for all offers and
sales made by a non-complying person and its affiliates is precluded as
an appropriate incentive to comply fully with the conditions of the
safe harbor.
The availability of the Rule 904 resale safe harbor generally is
unaffected by the actions of the issuer, distributor, their respective
affiliates (other than certain officers and directors relying upon Rule
904), or persons acting on behalf of any of the foregoing. An offer or
sale of securities made in compliance with the provisions of Rule 904
is within the safe harbor, notwithstanding non-complying offers or resales by other unaffiliated persons not acting on behalf of the seller.[n.
144] 199
Distributors and participants, however, cannot close their eyes to the
activities of other participants in the distribution who consistently violate
the resale restrictions. The Adopting Release cautions, in this regard, as
follows: °0°
As Preliminary Note 2 states, the Regulation is not available to any
transaction or series of transactions that, although in technical compliance with the rules, is part of a plan or scheme to evade the registration provisions of the Securities Act. Thus, for example, a participant in a distribution, regardless of whether it literally takes all steps
required for reliance upon the protection of the Regulation, does not
have the protection of the Regulation if it knows or is reckless in not
knowing that a person to whom it sells securities in reliance upon the
Regulation will not comply with the requirements. Clearly, if an underwriter were told by a dealer to whom it intended to sell securities
in reliance upon Rule 903 that the dealer had a customer in New York
waiting for the securities, that underwriter would not be able to rely
upon the protection of the Rule in connection with its sale to that
dealer, even if the underwriter complied with all the Regulation's requirements. The same would be true if the underwriter knew or was
reckless in not knowing that the dealer to whom it intended to sell
had consistently sold to U.S. residents in violation of resale restrictions in other offerings made pursuant to the safe harbor provisions of
the Regulation. If, on the other hand, an underwriter sold to a dealer
and the dealer sold to a customer in the United States, and the underwriter did not know and was not reckless in failing to know that the
non-conforming sale would occur, the underwriter would not lose the
protection of the safe harbor.

199. [n.144] Affiliates of the seller (other than the issuer or a distributor, in the case of
an officer or director thereof selling in reliance on the resale safe harbor) will be deemed to
be acting on behalf of the seller.
200. Adopting Release, supra note 5, at 80,681.
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RULE 904 SAFE HARBOR FOR RESALES

[a] Securities Distributed Pursuant to Regulation S
There is a separate resale safe harbor for persons other than issuers
and distributors.201 Rule 904, however, deals only with what constitutes a
sale outside the United States and does not provide a safe harbor for
resales in the United States.20 2 It is limited to resales by persons other
than the issuer, distributor, or their respective affiliates (except an officer
203
or director who is an affiliate solely because of holding such position).
The investor-purchaser who is not a dealer, an officer or director of the
issuer, or a distributor, or who is not a person receiving selling concession
or other selling remuneration can resell the securities without any restrictions other than the general conditions20 4 that require the offer and sale
take place offshore.2 08 The further general condition that there be no directed selling effort in the United States is applicable only to the seller,
an affiliate of, or any person acting for the seller.206 The Adopting Release
describes the resale safe harbor as it relates to the investor-purchaser as
follows:20 7
Persons other than: (1) dealers and persons receiving a selling concession, fee or other remuneration in respect of the securities offered or
sold, which may include sub-underwriters (all referred to herein as
"securities professionals"), and (2) affiliated officers and directors eligible to rely upon the resale safe harbor, may resell any securities in
reliance on this safe harbor, with no restrictions other than the general conditions that the offer and sale be made in an offshore transaction (including offers and sales in a designated offshore securities mar-

201. Rule 904.
202. Preliminary Note 6 to Regulation S.
203. The Proposing Release contained some inconsistent statements with respect to
distributors. The Release stated that once a distributor has distributed its allotment, it is
like any other person reselling the securities. Proposing Release, supra note 3, at 89,133-34.
Elsewhere the Release stated that sales and "resales by issuers, distributors and their affiliates would always be subject to Rules 904 and 905 (Rule 903 under Regulation S as
adopted)" rather than 906 (Rule 904 under Regulation S as adopted). Id. at 89,139 (emphasis added). The Adopting Release states that a distributor cannot rely on Rule 904 until
after the distribution is completed and the applicable restricted period has expired. Thereafter, if the distributor has sold its allotment, it can rely on Rule 904 in connection with its
activities in the trading market. If it has not sold its allotment, it may place the unsold
allotment in a segregated account and sell as a non-distributor other securities of the same
class so long as such securities were not borrowed from and will not be replaced by securities
that are part of the unsold allotment. Adopting Release, supra note 5, at 80,666 n.32. If this
means what it says, a distributor having sold its allotment, during the restricted period,
which can be as much as a year in the case of equity securities, is subject to a number of
requirements in connection with trading transactions not applicable to securities professionals who were not also distributors.
204. Rule 904(a)-(b).
205. See §4[a].
206. Rule 904(b).
207. Adopting Release, supra note 5, at 80,660.
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ket not prearranged with a buyer in the United States) and without
directed selling efforts within the United States.
If the seller, however, is a dealer or other person receiving selling
compensation (which would include, for example, a subunderwriter. 8 ),
during the restricted period (which assumes a category 2 or 3 situation)
such seller ("securities professional") can resell subject to the same general conditions as the investor-purchaser, but neither the seller nor any
person acting on his behalf can be aware of the fact that the offeree or
buyer of the securities is a U.S. person."' 0 This is not intended, to place a
duty of inquiry on the seller.210 In addition, if the purchaser from such
seller is also a dealer or person receiving a selling concession, the seller
must deliver to the purchaser a confirmation or other notice stating that
during the restricted period the securities can be sold only in compliance
with Regulation S or pursuant to registration or an exemption from registration under the Act.211 The restricted period does not begin anew upon
resale of the securities, but applies only to the remainder of the applicable period imposed in connection with the original distribution.2" The
Adopting Release described the resale safe harbor as applicable to securities professionals as follows:213
Resales by securities professionals also are subject to the offshore
transaction requirement and the prohibition on directed selling efforts
(and the conditions applying to affiliated officers and directors, as applicable). In addition, if the securities being resold are not in the first
issuer safe harbor category and the resale is made prior to the expiration of any applicable restricted period, neither the securities professional nor any person acting on its behalf may knowingly offer or sell
to a U.S. person.In. 14011 ' Further, if the selling securities professional or a person acting on its behalf knows the purchaser of the securities is a securities professional, the seller is required to send a confirmation or other notice of the applicable restrictions to the
purchaser.In. 141]216

A securities professional who was also a distributor in connection
with the Regulation S distribution cannot rely on Rule 904 during the
restricted period, but is subject to the more stringent issuer-distributor
restrictions.

216

208. Id. at 80,680.
209. Rule 904(c).
210. Adopting Release, supra note 5, at 80,681 n.140.
211. Rule 904(c)(1)(ii).
212. Proposing Release, supra note 3, at 89,137.
213. Adopting Release, supra note 5, at 80,680-81 (footnotes from original text
included).
214. [n.140] The safe harbor does not place a duty of inquiry on the securities
professional.
215. [n.141] Paralleling the issuer safe harbor, the confirmation requirement in the resale safe harbor requires transmission rather than receipt or delivery.
216. See supra note 191.
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Securities of foreign issuers distributed pursuant to Regulation S are
likely in many, if not most, instances to be resold on a Designated Offshore Securities Market.217 The general condition requiring an offshore
transaction will be satisfied only if neither the seller nor any person acting on his behalf knows the transaction has been pre-arranged with a
buyer in the United States.s' Pre-arrangement is different from knowing
at the time of the transaction that the buyer is a U.S. person. The Proposing Release had said as to the Rule's initial formulation that the restrictions on pre-arranged U.S. buyers were not intended to impose a
duty of inquiry. 19 This comment appears appropriate with respect to the
definition of an offshore transaction. The net effect is that an investorpurchaser of a Regulation S security can resell on a DOSM without more
provided neither he nor his agent pre-arranges the transaction with a U.S.
buyer or knows that it is pre-arranged. On the other hand, a dealer market maker on the DOSM could not locate a U.S. buyer with a view to
crossing the transaction on the DOSM with a seller who acquired the securities in a Regulation S transaction.
An investor-purchaser during the restricted period can resell the
shares in an offshore transaction not on a DOSM in reliance on Rule 904.
Such resale can even be made to a U.S. person if the seller is not a securities professional or other person receiving a selling concession.2'" The
transaction would have to be an offshore one and the seller could have
engaged in no directed selling efforts in the United States. This would
permit, for example, a sale to a U.S. institutional investor that maintains
an offshore presence. A securities dealer or other person receiving a selling concession (for example, a sub-underwriter) could not resell securities
in reliance on the Rule 904 safe harbor if he knew that the purchaser is a
U.S. person. The securities professional could, however, sell offshore
under Rule 904 to a foreign affiliate of a U.S. issuer which is not a U.S.
"
person under Rule 902(o)(1)(viii) 22
' or to a U.S. investment adviser buying for a discretionary account of a non-U.S. person.222

217. See supra note 32 for a list of DOSM's.
218. Rule 902(i)(1)(ii)(B)(2).
219. Proposing Release, supra note 3 at 89,140.
220. The offering restrictions preclude offers or sales during the restricted period in the
United States or to U.S. persons without registration or an appropriate exemption from
registration. Rule 902(h)(2). The transactional restrictions also preclude an offer or sale to a
U.S. person during the restricted period. Rule 903(c)(2)-(3). The investor-purchaser, however, enters into a specific agreement only as to category 3 equity securities and as to such
securities agrees to resell such securities only in accordance with the provisions of Regulation S, pursuant to registration or an exemption from registration. Rule 903(c)(3)(iii)(B)(2).
A resale in accordance with Rule 904 is in compliance with Regulation S and requires only
that the transaction be offshore if the seller is not a dealer or person receiving selling concessions. The overall effect is to limit the offering and transactional restrictions on sales to
U.S. persons to the issuer, distributors and dealers or other persons receiving a selling concession in connection with the resale.
221. See supra note 17.
222. Rule 902(o)(2). Such transaction could take place in the United States and still be
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It is not clear whether an investor purchaser could sell to a U.S. person using a securities professional as his agent. The term "dealer" as used
in Rule 904 incorporates the Securities Act section 2(12) definition which
embraces dealers acting as agents, and the securities professional is defined broadly in Rule 904 to include one in the business of effecting securities transactions for a fee. The issue is whether the restriction on resales
by securities professionals to U.S. persons relates to transactions in which
the securities professional is the seller in the sense of passing title to the
security or also includes transactions in which the securities professional
sells for others. If the restriction on sales to U.S. persons is applicable to
transactions in which the securities professional acts as agent for the investor-purchaser, the statement in the Adopting Release that the nonsecurities professional may resell "with no restrictions other than the general conditions" is not wholly accurate since resales generally are likely to
23
be effected through a securities professional.2
The safe harbor for resales on a DOSM is particularly significant because as in most offerings made in the United Kingdom or Europe, the
securities are likely to be traded on an exchange or in an organized market established by an exchange once the distribution is completed. If, for
example, a U.S. issuer that is a non-reporting company makes an offering
in the U.K., concurrently listing the security on the Unlisted Securities
Market ("USM"), the foreign investors who purchase securities in the offering can resell them through a U.K. broker who would sell them to a
market maker on the London (International) Stock Exchange on which
USM securities trade. Designation of the Association of International
Bond Dealers ("AIBD") as an DOSM assures a ready secondary market
2
for the resale of Eurobonds sold in reliance on Regulation S. 14
Officers and directors of the issuer as affiliates of the issuer ordinarily
are also subject to the issuer-distributor restrictions during the restricted
period. 225 If, however, the seller is an officer or director of the issuer or
distributor who is an affiliate of the issuer or distributor, respectively,
solely because of their position as an officer or director, such persons may

offshore. See supra note 26.
223. Adopting Release, supra note 5, at 80,680.
224. The AIBD is recognized by the Securities Investment Board in the United Kingdom as a designated exchange for purposes of the Financial Services Act. The AIBD has its
principal offices in Zurich and although only approximately 25% of its members operate in
England, such London based members account for about 70% of the secondary market trading in Eurobonds. The members that operate in England also must become members of a
self-regulatory organization; in most instances, The Securities Association. The result is that
the secondary market operations in England are subject to a regulatory regimen, but those
operations conducted outside England are subject to considerably less regulation. But to
obtain designation as an exchange under the FSA, the AIBD had to adopt rules permitting
expulsion of members and requiring "compliance with just and equitable principles of business or trade, observance of good market practice and application of standards of professional integrity." See Fidler, AIBD Wins UK Legal Exemptions, Fin. Times, Mar. 10, 1988,
at 35.
225. Rule 904.
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rely on the Rule 904 safe harbor. In such event, if during the restricted
period, in addition to the general conditions, the safe harbor is available
only if no more than the usual and customary broker's commissions for
an agency transaction are paid.22 Resales of securities under Rule 904 by
officers or directors of the issuer may involve securities acquired onshore
that are restricted securities or cannot otherwise be publicly sold by an
affiliate without registration under the Securities Act. The Adopting Release stresses that officers and directors cannot use the Rule 904 safe harbor as a conduit to permit the issuer to avoid the offering and transactional restrictions, stating: "Thus, securities being offered in a
distribution by the issuer could not be resold under Rule 904 by an officer
or director during the distribution or during any applicable restricted period."2 2 The Adopting Release explains the Rule 904 safe harbor for officers and directors as follows:2.
Under the reproposal, the resale safe harbor was available for offers
and sales by all persons other than an issuer, a distributor, their respective affiliates, and any person acting on behalf of any of the foregoing.[n. 137]229 As suggested by several commenters, the Regulation
as adopted also specifically allows certain officers and directors of issuers and distributors to rely upon the resale safe harbor. Officers and
directors of such persons who are affiliates would otherwise be unable
to rely upon the resale safe harbor. As adopted, an officer or director
of an issuer or distributor is eligible to rely upon the resale safe harbor if the sole reason such officer or director may be deemed an affiliate is by virtue of position, provided no special selling compensation is
paid in connection with the offers and sales by such officer or director
and the general conditions (and conditions imposed upon dealers and
certain securities professionals, as applicable) are satisfied. Special
selling compensation includes any selling concession, fee or other remuneration, other than the usual and customary broker's commissions
that would be received by persons executing such sales as agents. Of
course, where such officer or director is being used as a conduit to
offer and sell securities in reliance on the resale safe harbor by persons ineligible to rely thereon, the resale safe harbor will not be available.[n. 139]230

226. Rule 904(c)(2).
227. Adopting Release, supra note 5, at 80,680 n.139.
228. Id. (footnotes from original text included).
229. [n.137] Rule 904. Several commenters on the reproposed Regulation stated that
the resale safe harbor might be interpreted as somehow altering the availability of Sections
4(1) and 4(3) of the Securities Act (15 U.S.C. §§77d(1), 77d(3)) for the resale of securities.
The Regulation does not affect the availability of the exemptions contained in those
sections.
230. (n.139] Thus, securities being offered in a distribution by the issuer could not be
resold under Rule 904 by an officer or director during the distribution or during any applicable restricted period
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[b] Resale of Securities Issued in Reliance on an Exemption
Rule 904 is not limited to the resale of securities issued in offshore
transactions. Rule 904 is available for the offshore resale of securities issued in the U.S. to U.S. persons in reliance on Regulation D or other
exemptions from registration. Rule 904 is also available to an officer or
director affiliate of the issuer who is such only because of his status as an
officer or director."3 ' The restricted period for securities offered offshore,
under these circumstances, commences on the date upon which the securities were first resold in reliance on Regulation S.132 If, for example, a U.S.
resident purchased securities offered pursuant to Regulation D, prior to
the expiration of the Rule 144 two-year holding period, he could sell them
offshore complying with the provisions of Rule 904 and the restricted period imposed on his purchaser would commence with the sale to him, assuming it was the first offshore sale. If the securities trade on a DOSM,
they could be resold on the exchange in compliance with Rule 904 .2 3
This aspect of Regulation S may prove to have considerable practical
significance, particularly as to securities privately placed in the United
States. If the security trades on a DOSM, purchasers would not have to
hold the securities for the two year holding period of Rule 144 (or in the
limited Rule 144A market) to resell the security. The illiquidity imposed
by the U.S. securities laws could be avoided, but only if the security
trades on a DOSM and the sale on such market would not violate the law
34
of the DOSM's domicile. The Adopting Release notes as follows:
The resale safe harbor is available for the resale offshore of any securities, whether or not acquired in an offshore transaction under Regulation S. Resales pursuant to Rule 904 of securities originally placed
privately will not affect the validity of the private placement exemption relied upon by the issuer.

§7 CONVERTIBLE SECURITIES
Regulation S includes several provisions specifically relating to convertible securities, but, nevertheless, one has to go to the Adopting Release to find much of the substantive law and there remain areas that are
not dealt with. There are at least three issues relating to convertible debt
securities. First, are they debt or equity? Second, in the case of a foreign
issuer, how is SUSMI determined? Third, is the restricted period based
on the convertible security or the underlying security?
There is no definition in the Regulation of a debt security, raising the
issue of whether convertible debt securities are debt or equity. Regulation

231. Rule 904.
232. Proposing Release, supra note 3, at 89,140.
233. Rule 904 could also be used to resell securities offered in the United States in
reliance on Rule 147 or any other exemption.
234. Adopting Release, supra note 5, at 80,681.
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S does provide that for SUSMI to not exist in connection with an offering
of a convertible security by a foreign issuer, there must be no SUSMI in
either the convertible security or the underlying security.288 The appropriate approach can be readily determined if both the convertible security
and the underlying security are equity securities as SUSMI would be
based on the market trading criteria both as to the convertible security
and the underlying security. s36 If the convertible debt security is deemed
debt, then a determination of SUSMI for the convertible security would
be based on aggregate indebtedness23 7 and that for the underlying security on the basis of trading criteria. Presumably, convertible debt securities are debt securities for determining whether there is SUSMI in the
convertible security.
A similar problem arises in connection with non-convertible preferred stock. Although preferred stock normally is an equity security,
Regulation S treats non-convertible, non-participating preferred stock as
debt in calculating the aggregate debt outstanding for the purpose of determining whether SUSMI exists with respect to debt securities. 28 This
does not specifically determine that such preferred stock is a debt security for determining whether SUSMI exists as to it nor does the fact that
Regulation S treats it as debt in determining the applicable safe harbor
category,239 but the logical inference is that if it is debt for these purposes
it is also debt for the purpose of determining SUSMI.
Whether a convertible debenture is a debt or equity security is not
important with respect to reporting companies since, whether it is considered debt or equity, it will be in category 2 and subject to the same offering and transaction restrictions. In the case of a non-reporting U.S. issuer,
whether it is considered debt or equity, it will be a category 3 security.
However, as to such issuers, the period and nature of the transactional
restrictions depend upon whether the security is a debt or equity security.
In the case of a non-reporting foreign issuer with SUSMI, if a convertible
debt security is debt it is in category 2; if equity in category 3, and therefore, it is subject to the more rigorous transactional restrictions of that
category.
The Adopting Release states that, "[flor purposes of applying restricted periods under the safe harbor, convertible securities generally are
treated as the security into which they are convertible. 2 ' The restricted

235. See Rule 903(c)(1)(i)(D). The Adopting Release states as follows: "For purposes of
the determination of whether substantial U.S. market interest exists, the measurement is
made both by reference to the convertible security and the underlying security. If substantial U.S. market interest exists in either, there is substantial U.S. market interest in the
convertible securities." Adopting Release, supra note 5, at 80,672.
236. See supra note 124.
237. See supra note 126.
238. Rule 902(n)(2).
239. Rule 903(c)(4).
240. Adopting Release, supra note 5, at 80,671. See also Proposing Release, supra note
3, at 89,139 n.122.
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period of convertible securities offered and sold in reliance on Rule 903
that are not convertible until after the applicable restricted relating to
the underlying securities, assuming they are offered and sold under Rule
903, however, is determined by the convertible security. " The net effect
of this is that whether a convertible debenture is debt or equity depends
upon when the convertible security can be converted in relation to the
restricted period applicable to the underlying security. A convertible debenture, therefore, is an equity security if it is immediately convertible
into common stock. If, however, the conversion rights relating to a convertible security of a non-reporting issuer, for example, cannot be exer24 2
cised for more than twelve months, it will be deemed a debt security.
This, as noted above, does not affect the restricted period as to securities
of a reporting company. It does, however, affect the restricted period of a
non-reporting foreign issuer. If the convertible debenture can be converted within twelve months, the security is an equity security and subject to the category 3 restrictions relating to equity securities. If it is not
convertible for twelve months, it is a debt security and subject to the
category 2 restrictions."" In the same situation, but involving a non-reporting U.S. issuer, it will be a category 3 security in any event, but if the
conversion right cannot be exercised for twelve months, it will be deemed
a debt security and subject to a forty day restricted period.
If a conversion takes place during the restricted period, the securities
issued on conversion will be restricted for the remainder of the restricted
period provided the conversion is exempt under section 3(a)(9) of the Securities Act.2" If, for example, an immediately convertible debenture of a
non-reporting U.S. issuer is distributed under Regulation S, upon conversion, the holder could tack the period from the date of acquisition of the
convertible debenture to date of conversion in determining when the
twelve month restricted period expires.2" 5 If it is not exempt, typically
because compensation is paid on conversion or the security is that of a
different issuer, the analysis applicable to a warrant applies to the conversion.246 But if it is exempt under section 3(a)(9), the holder can tack
the period prior to conversion for the purpose of determining the restricted period of the underlying security. This suggests that the underlying security can be resold in the United States immediately upon conversion provided the restricted period measured from the acquisition of the
convertible security has expired. The following excerpts from the Adopting Release are pertinent:247
241. Adopting Release, supra note 5, at 80,671. See also Proposing Release, supra note
3, at 89,137 n.113.
242. Adopting Release, supra note 5, at 80,671.
243. Id.
244. Id. See also Proposing Release, supra note 3, at 89,137.
245. Cf. the holding period of convertible securities under Rule 144. See Rule
144(d)(4)(ii), supra note 49.
246. Adopting Release, supra note 5, at 80,671. See §8.
247. Adopting Release, supra note 5, at 80,671-72 (footnotes from original text
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'
under the issuer
For purposes of applying restricted periods[n. 75] 15
safe harbor, convertible securities generally are treated as the security
into which they are convertible.[n. 76]'" However, where the securities are not convertible before any applicable restricted period would
have ended if such underlying securities had themselves been offered
and sold under Rule 903, the restricted period will be determined by
the convertible security. Thus, an offering of convertible debt securities by a foreign issuer with substantial U.S. market interest in its
debt and equity securities would fall within the second category of the
issuer safe harbor if the debt securities are not convertible for 13
months but would fall within the third issuer safe harbor category if
the debt securities were convertible after 11 months.

If the foregoing is a correct analysis, it is a significant departure from
the staff's position under Release 4708. The staff's position historically
limited the section 3(a)(9) exemption to the conversion and not to the
resale of the underlying security which had to be registered or find its
own exemption prior to resale. International Telephone and Telegraph
(ITT) in September 1972 sold fifty million dollars worth of convertible
debentures in the Eurobond market in reliance on Release 4708 adopting
a ninety day lock-up as to the debentures. The conversion price was at a
premium of approximately forty percent above the current market price
of the common stock at the time of distribution.8 " The underlying common stock was listed on the New York Stock Exchange and the issuer
was, therefore, a reporting issuer. Counsel for ITT requested a no-action
letter asserting that section 3(a)(9) would exempt the conversion and the
resale of the underlying shares. The staff replied that based on counsel's
opinion it would recommend no action if the convertible debentures were
converted into common stock without registration in reliance on section
3(a)(9). The letter, however, went on and stated: "[W]e cannot agree that
the exemption provided in said Section 3(a)(9) would cover resales by the
holders of the common stock received upon such conversion. Any such
resales would require registration under the Act absent some other available exemption." Counsel then came back with the argument that resales
would be exempt under section 4(1) as transactions not involving an issuer or underwriter. The staff responded that notwithstanding, "the facts
and arguments presented, we are unable to conclude that this Division

included).
248. [n.75] Where a conversion exempt under Section 3(a)(9) of the Securities Act (15
U.S.C. §77c(a)(9)) takes place during the restricted period, the securities issued on conversion will be restricted for the remainder of the restricted period. A conversion generally
would be exempt from registration under Section 3(a)(9) except where compensation is paid
on conversion or the security is that of a different issuer. Where the exemption is not available, the same analysis as applies to the exercise of warrants under Regulation S would apply
to conversion.
249. [n.76] See Sperry Rand Corporation (Mar. 1, 1974); cf. Rule 405, 17 C.F.R.
§230.405 (1990).
250. See Int. Tel. & Tel. Corp., SEC No-Action Letter, [1973 Transfer Binder] Fed.
Sec. L. Rep. (CCH) 79,462 (July 27, 1973).
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would not recommend appropriate action to the Commission if the subject debentures or the underlying stock were to be distributed in the
United States without registration under the Securities Act of 1933." The
ITT letter, nonetheless, represented a concession from the position previously asserted that the underlying securities had to be registered prior to
conversion. 26 '
A sixty million dollar offering by Sperry Rand (Sperry) of convertible
debentures in the Eurobond market in February 1973 posed substantially
identical issues. 25 ' The debentures could not be converted until March
1974. Counsel to Sperry expressed the opinion that the conversion would
be exempt under section 3(a)(9) and the shares could be resold in reliance
on the section 4(1) exemption. The staff gave essentially the same response; no action would be recommended with respect to the conversion,
but no views were being expressed as to when the debentures or the
shares underlying the debentures could be resold in the United States. In
a number of subsequent convertible debenture offerings made in reliance
on Release 4708, the debentures were subject to tight lock-up procedures
and provision was made for the registration of the common stock prior to
to provide the holders with the ability to resell the
conversion apparently
253
shares.
underlying
The Adopting Release and Proposing Release, however, as discussed
above, 254 send a different signal. One confusing aspect of this regulation
by release rather than rule is that the no-action letter cited for the proposition that the convertible debenture is an equity security 55 is one of a
series of letters taking the position that section 3(a)(9) does not exempt
the resale of the underlying security.2 5 The approach of the Adopting
Release in contrast to the historical position under Release 4708 has the
virtue of simplifying the application of Regulation S to convertible debentures, making for a nice tidy package although some nagging doubts remain in certain areas as discussed above. The analysis, if correct, although extremely helpful in determining the transaction restrictions that
have to be imposed and providing a blue-print for construction of the
conversion terms of the convertible debenture, does not necessarily resolve the issue of whether the securities acquired on conversion can be
resold in reliance on section 4(1) or for that matter, whether the convertible securities can be resold in reliance on section 4(1). The problem with
respect to resale in the United States of the convertible debentures is the
251. See California Business Communications, Inc., SEC No-Action Letter (Aug. 9,
1972), in which the staff stated: "[Ilt is our opinion that the underlying shares must be
registered ... sometime prior to their issuance resulting from the conversion of the
debenture."
252. Sperry Rand Corp., SEC No-Action Letter (Mar. 1, 1974).
253. See, e.g., Ni-Cal Finance N.V., SEC No-Action Letter (May 30, 1984); Fairchild
Camera and Instrument Corp. Int'l Fin., N.V., SEC No-Action Letter (Dec. 15, 1976).
254. See supra notes 240-49 and accompanying text.
255. Sperry Rand Corp., SEC No-Action Letter (Mar. 1, 1974).
256. See supra notes 250-53 and accompanying text.
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same as that discussed with respect to resales after the restricted period.26 7 The problem is somewhat different with respect to the underlying
securities. For example, assuming that they are not converted until after
the expiration of the restricted period, the seller may attempt to resell on
a U.S. stock exchange the day following acquisition from the issuer since
there is no separate restricted period.
§8

WARRANTS

It may be helpful in considering the application of Regulation S to
warrants (including for this purpose convertible securities that would not
have the benefit of the section 3(a)(9) exemption) and the underlying security to describe the dichotomy that exists with respect to convertible
securities that are registered under the Securities Act and warrants that
are issued with a debt security both of which are registered. Once a registered public offering of convertible securities is completed, that is the end
of the matter because the conversion is exempt under section 3(a)(9) and
historically section 4(1) has been available for the resale of the underlying
shares. In the case of warrants issued as part of a unit consisting of debt
and warrants to purchase common stock, if the warrants are presently
exercisable, 'there is a continuing offering of the underlying securities and
a registration statement covering the underlying shares has to be kept in
effect for the life of the warrants at least if the warrants are "in the
money" (that is, a favorable relationship of the exercise price to the market price raises the likelihood the warrants will be exercised).
If the debt security with severable warrants to purchase common
stock attached is sold by a foreign issuer in an ODO, the Regulation S
category 1 safe harbor requires only compliance with the general conditions even if SUSMI exists as to the common stock. Query, however,
whether such an offering satisfies the ODO requirement that the offering
be made in a single foreign country? If SUSMI exists as to the common
stock, there may be a strong likelihood that the warrants will be resold
immediately in the United States and the offering of the underlying security (as distinguished from the unit) may not satisfy the requirement
that it be "made in accordance with the local laws and customary
practices."258
For a unit offering (debt with severable warrants to purchase common stock attached) by a foreign issuer which is not an ODO, SUSMI
exists if it exists either in the debt security or in the common stock. Accordingly, assuming no SUSMI in either, the offering will be in category 1
and subject only to the general conditions. In any other offering, there
will be a restricted period. The offer of the underlying securities is a continuous one that is not completed until all the warrants are exercised or
expire. Absent a special provision taking this into account, the restriction

257. See §10.
258. Rule 902(j). See also note 129 and accompanying text.
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on offers and sales to U.S. persons or in the United States would remain
in effect on the underlying security throughout the exercise period and
for the specified restricted period that commences with the completion of
the offering. Regulation S as adopted attempts to deal with the specific
problem relating to warrants by providing that the restricted period
rather than commencing on completion of the offering of the underlying
securities shall commence upon completion of the distribution of the warrants, as determined and certified by the managing underwriter, if several
prescribed conditions are complied with, as follows:25"
1) Each warrant bears a legend stating that the warrants and underlying securities have not been registered under the Securities Act
and the warrant cannot be exercised by or on behalf of any U.S. person unless registered or an exemption from registration is available.
2) On exercise, (a) the person exercising certifies that he is not a
U.S.'person and is not exercising the warrant for a U.S. person, or (b)
a written opinion of counsel is obtained that the warrant and the securities delivered upon exercise have been registered under the Act or
are exempt from registration.
3) Procedures (presumably by the issuer) are adopted that assure
that the securities will not be delivered within the United States upon
exercise (except in transactions that would nonetheless be offshore
transactions)2 60 unless registered or exempt from registration.
The restricted period for the common stock underlying the warrants
will depend upon whether reliance is placed on the category 2 or 3 safe
harbor, but in any event will commence with the completion of the distribution of the warrant. The holder of the warrant, therefore, can tack the
period from the completion of the distribution to the exercise date in determining the remaining restricted period. If, for any reason, the conditions are not satisfied, the restricted period would not commence until
the expiration of the warrants without regard to when the warrants are
exercised. Assuming compliance with the conditions outlined above, if a
non-reporting U.S. issuer distributes warrants under Regulation S, the restricted period would be twelve months from the completion of the distribution both as to the warrants and the underlying security.2 6 Thus, the
62
Adopting Release states as follows:
Commenters on the Reproposing Release also expressed concern that
warrants offered pursuant to the second or third issuer safe harbor
categories could never be offered or sold to U.S. persons absent registration or an available exemption from registration.[n. 125]28 3 To ad-

259. Rule 902(m).
260. See supra note 26.
261. See Adopting Release, supra note 5, at 80,675 n.126.
262. Id. at 80,678 (footnotes from original text included).
263. [n.1251 The Commission noted in the Proposing Release that warrants could be
issued in reliance on the Regulation, but so long as the warrants were exercisable, a continuous offering of the underlying securities would be ongoing, and thus the warrants would be
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dress those concerns, the Regulation as adopted provides that the restricted period of the underlying securities will coincide with the
restricted period for the warrants if certain procedures are followed to
ensure that the underlying securities are not sold to U.S. persons except in a registered or exempt transaction.[n. 126]204 The required
procedures are threefold. First, the warrants must contain a legend
stating that they and the underlying securities have not been registered under the Securities Act, and that the warrants may not be exercised by or on behalf of U.S. persons unless registered or an exemption from registration is available.[n. 127]265 Second, the person
exercising the warrant must be required either to certify that it is not
a U.S. person and that the warrants are not being exercised on behalf
of a U.S. person, or to provide an opinion of counsel that the securities have been registered or that an exemption from registration is
available. Finally, procedures must be adopted to ensure that the warrants may not be exercised in the United States and the underlying
securities may not be delivered to the United States,[n. 128]266 absent
registration or an available exemption from registration.
The implication is that at the end of that twelve month period the
warrants or the underlying security could be resold in the United States.
The Adopting Release states that the special definition of restricted period for warrants was adopted in response to the fact that without it,
"warrants offered pursuant to the second or third safe harbor categories
could never be offered or sold to U.S. persons absent registration or an
available exemption from registration."" 7 This appears to be saying by
implication that providing for a restricted period permits the sale of the
warrants (and underlying shares) without registration at the end of the
restricted period. The basic issue, however, is somewhat more complicated than the general issue of the resale to U.S. persons after the end of
the restricted period in that there must also be an exemption for the exercise of the warrant. So long as held by non-U.S. persons, Regulation S,
although not literally an exemption, would "exempt" the exercise since
there would be no offer or sale under Regulation S for purposes of Section
526 If the warrants are sold after the restricted period in the U.S., there
does not appear to be an exemption available for the exercise of the war-

subject to the restricted period of the underlying securities, which would not begin to run
until the warrants were no longer exercisable because certification that the distribution of
the underlying securities had ended could not be given until then.
264. [n.126] The procedures are similar to those described to the Division of Corporation Finance in, Sears Overseas Finance N.V., no-action letter (June 11, 1982).
265. When no physical instrument is delivered to represent the warrants, another procedure, such as delivery of a notice, must be used to inform the recipient of the information
that otherwise would be contained in the legend.
266. [n.128] Certain U.S. professional fiduciaries and multinational organizations excluded from the definition of U.S. person (See Rule 902(o)(2), (7)) may exercise such warrants and receive such warrants in the United States notwithstanding this requirement. See
Rule 902(m)(3). See also Rule 902(i)(3).
267. Adopting Release, supra note 5, at 80,678.
268. Rule 901. See §2.
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rants since Section 4(1) clearly is not available as the transaction involves
an issuer. The Adopting Release 6 9 describes the procedure as similar to
those set forth in the no-action letter relating to Sears Overseas Finance
N.V. 2"' Sears, however, imposed a separate restricted period on the un2 71
derlying securities measured from the date of exercise.

§9

REGULATION S AND AMERICAN DEPOSITARY RECEIPTS

[a] Overview of American Depositary Receipts
An overview of the mechanics and general regulatory treatment of
American Depositary Receipts ("ADR's") is helpful in analyzing the status of ADR's under Regulation S. An ADR is a negotiable instrument
which certifies that a specified number of securities of a foreign issuer
have been deposited with a depositary and will be held by it while the
ADR is outstanding.2 72 An ADR thus is a substitute trading vehicle for
foreign securities, enabling a holder to transfer title to the underlying foreign securities by transferring the ADR.2 7' A depositary share, or American Depositary Share ("ADS"), is a security, evidenced by an American
Depositary Receipt, that represents a foreign security or a multiple or
fraction thereof deposited with a depositary.27 The need for American
Depositary Shares arises because of variations in typical trading price
levels between countries. If foreign securities trade at different price
levels relative to normal trading ranges used in U.S. markets, the unit of
trade in the U.S. can be set at a multiple or fraction of a unit of the

269. Adopting Release, supra note 5, at 80,678 n.126.
270. Sears Overseas Finance N.V., SEC No-Action Letter (June 11, 1982) [hereinafter
Sears]. In Sears, the company offered offshore units consisting of notes in the principal
amount of $100 million and warrants to purchase other notes with a different maturity date
in the principal amount of $200 million. The notes originally issued were subject to conventional lock-up provisions for 90 days and the definitive notes and warrants were not delivered to purchasers until the expiration of the 90 days and certification of non-U.S. ownership. The warrants included a legend that they could not be sold to or exercised by any
national or resident of the United States. On exercise of the warrants, the holder was required to certify that he was not a U.S. national or resident and undertake not to resell the
notes received on exercise of the warrants for 90 days to a U.S. national or resident. No
lock-up procedures, however, were adopted as to the notes received on exercise of the warrants. The staff's no-action letter included the usual statement that "no view" was expressed as to when the notes could be reoffered or resold in the U.S. or to citizens or residents of the U.S. without registration under the Securities Act.
271. Id.
272. SEC Office of International Corporate Finance, Division of Corporation Finance,
Memorandum on American Depositary Receipts (Sept. 1983) [hereinafter OICF Memorandum]. Usually at least two banks are involved in an ADR facility. In the typical case, a U.S.
bank serves as depositary and a foreign bank serves as custodian. The custodian receives
deposits of foreign securities and holds them for safekeeping. The custodian notifies the
depositary of a deposit, and the depositary causes ADR's, representing the securities so deposited, to be issued and delivered to the person making the deposit.
273. Id.
274. Rule 405, 17 C.F.R. §230.405 (1990).
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foreign securities.27 5 The U.S. trading unit is also designated as an
ADS.2 7 6 The ADS is a receipt, similar to a warehouse receipt for commodities, for the ADR's. 2 ' The ADR facility may be either a "sponsored" or
"unsponsored" arrangement. In a sponsored arrangement, the foreign issuer establishes the facility, pays some or all the depositary's fees, and
usually agrees to provide shareholder communications.2 78 In a sponsored
arrangement, the foreign issuer and the depositary enter into an agreement reflecting the arrangement. In an unsponsored arrangement, the
foreign issuer is not involved and the ADR holders pay the fees of the
depositary. Depositary banks arrange unsponsored ADR facilities, either
upon their initiative or at the urging of large shareholders of or dealers in
the foreign securities. Although the ADR mechanism can be established
without the participation of the foreign issuer, "the depositary banks will
often at least consult with the foreign issuers and refrain from establish'27
ing the mechanism if the foreign issuers object.
ADS's are securities separate and distinct from the underlying foreign securities. It is common to have an offering of ADS's requiring registration under the Securities Act without an offering of underlying foreign
securities requiring registration.28 Assume for purposes of illustration
that foreign securities are trading abroad in transactions that are either
exempt from registration pursuant to section 4(1) or 4(3) of the Securities
Act or not subject to the Act because the means of U.S. interstate commerce are not used. The establishment of an ADR facility with respect to
such foreign securities ordinarily would involve offers and sales of the related ADS's requiring registration, but not a distribution of the underlying foreign securities as they continue to trade in exempt transactions. 28'
On the other hand, it is possible to have a distribution of the underlying
foreign securities in connection with a distribution of ADS's. In such
event, both the ADS's and the underlying foreign securities must be registered. For example, if a foreign issuer issues new shares in a public offering in the United States and desires to have the shares represented by
American Depositary Shares, registration of the depositary shares and the
foreign shares would be required. It also would be possible to have a secondary distribution of foreign securities in tandem with a distribution of
ADS's. Sponsorship of an ADR facility by a foreign issuer does not, however, necessarily mean that the foreign issuer isdistributing its shares. It
is possible for an issuer to sponsor an ADR facility with respect to outstanding foreign shares trading in exempt transactions. Whether a distribution of foreign shares is involved when a foreign issuer sponsors an

275. OICF Memorandum, supra note 272, at 1.
276. Id.
277. Id.
278. Id. at 3.
279. Id. (footnote omitted).
280. ADS's rather than ADR's are registered under the 1933 Securities Act. See, e.g.,
Form F-6, 17 C.F.R. §239.36 (1990).
281. OICF Memorandum, supra note 272, at 4.
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ADR facility depends upon all the facts and circumstances, such as the
purpose of the transaction and the degree of control over the ADR certificates vested in the foreign issuer. 28

'

Depositary shares ordinarily are reg-

istered under the Securities Act on Form F-6. 8

s

Form F-6 is available if,

inter alia, as of the filing date of the registration statement, the issuer of
the deposited securities is reporting pursuant to the periodic reporting
provisions of the Exchange Act or the deposited securities are exempt
pursuant to Rule 12g3-2(b) under the Exchange Act, unless the issuer of
the deposited securities concurrently files a registration statement on another form for the deposited foreign securities. 8

4

Form F-6 is required to

be signed by, "the legal entity created by the agreement for the issuance
of ADR's.

2 85

If the issuer of the deposited securities sponsors the ADR

arrangement, the issuer and certain of its representatives also must sign
the registration statement.
Annual or other reports that would otherwise be required pursuant
to section 15(d) of the Exchange Act are not required with respect to
depositary shares registered on Form F-6 if the depositary furnishes the
information required by Item 4(a) of Form F-6. '8 6 Depositary shares registered on Form F-6, but not the underlying deposited securities, are also
exempt from section 12(g) of the Exchange Act pursuant to Rule 12g32(c). If the ADR's are listed on a national securities exchange, they would
be required to be registered pursuant to section 12(b). Form 20-F would

be available for this purpose.

282. Royston, The Regulation of American Depositary Receipts: Americanization of
the InternationalCapital Markets, 10 N.C.J. INT'L & CoM. REG. 95 (1985).
283. Prior to the adoption of Form F-6, 17 C.F.R. §239.36 (1990), the Forms available
for registration were Form C-3 and Form S-12.
284. Form F-6, 17 C.F.R. §239.36 (1990), General Instruction I.A.3. Form S-12, now
rescinded, did not require compliance with the periodic reporting provisions or Rule 12g32(b), 17 C.F.R. §240.12(g)3-2(b) (1990), by the foreign issuer. Shortly after Form F-6 replaced Form S-12 in 1983 and this eligibility requirement was adopted, the staff, in recognition of the competitive disadvantages of depositaries who would be unable to create ADR
facilities due to the new requirement, stated in a letter dated December 30, 1983, that such
eligibility requirement (set forth in General Instruction I.A.3) would be waived under specified conditions. See Memorandum of Office of InternationalCorporate Finance (Mar. 28,
1990). This waiver was only applicable to depositaries that were "duplicating" existing Form
S-12 facilities that had not been "exhausted." In other words, the staff waived the eligibility
requirement when depositaries "duplicated" existing ADR facilities that had been established pursuant to Form S-12 and had not exhausted the number of shares registered on
Form S-12. By memorandum dated September 28, 1989, the staff withdrew the waiver instituted in 1983, because in many cases depositaries were allegedly "duplicating" existing S-12
facilities without compliance with the conditions stated in the original waiver letter. However, by memorandum dated March 28, 1990, the staff identified circumstances in which it
would be willing to reinstate the waiver of General Instruction I.A.3.
285. Form F-6, 17 C.F.R. §239.36 (1990), Signature Instruction 1. The depositary may
sign on behalf of the entity, but the depositary itself is not deemed to be an issuer, a person
signing the registration statement, or a person controlling the issuer. Id.
286. Rule 15d-3 under the Exchange Act, 17 C.F.R. §240.15(d)-3 (1990).
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[b] Impact of Regulation S
[i] Sales to U.S. Persons During Restricted Period
As adopted, Regulation S is silent on the question of ADR facilities.
The Releases, however, do discuss the applicability of Regulation S to
ADR's. Category 2 and category 3 securities may not be sold under Regulation S to U.S. persons during the applicable restricted periods. The
question thus arises whether a security distributed offshore in reliance
upon Regulation S, and subject to the restrictions on resale to U.S. persons, may be deposited in an ADR facility. Obviously, the Commission
would not allow a person to circumvent the Regulation S restricted periods merely by converting a restricted security to ADR form. Questions
also arise as to ADR's representing securities of the same class as those
distributed offshore pursuant to Regulation S.
As initially proposed, Rule 905(b)(2) and 905(c)(3) prohibited sales in
the United States or to U.S. persons during restricted periods, and specifically provided, "that the deposit of any security with a depositary facility
in exchange for an American depositary receipt or similar document shall
be deemed a sale in the United States." ' The Proposing Release provided: "Under the proposed safe harbor, the deposit of securities into an
American Depositary Receipt ('ADR') or similar facility would be deemed
a sale in the United States, and the securities offered or sold in reliance
upon the safe harbor could not be placed in such a facility for ninety
days." 88 In addition, the Commission stated: "The deposit side of the
ADR facility would be required to close down for that period. '288 The
Commission solicited comment on whether, if a depositary facility could
establish that securities placed with it were not subject to the restrictions
on resale imposed by Regulation S, "the facility should be able to continue to accept deposits of securities of the same class as those offered in
reliance upon the safe harbor, provided that the depositor represented
and could establish that the securities being deposited had not been borrowed, and were not being replaced with new shares acquired in the overseas offering."29 The depositary institutions were greatly concerned
about the Commission's initial Proposal because it required them to close
the deposit function during the restricted period, as much as a year in the
2 1
case of a distribution of equity securities by a non-reporting issuer.

287. As stated above, during the restricted periods of the safe harbors, sales in the
United States in addition to sales to U.S. persons were restricted by the initial proposal. It
may have been that the Commission subsequently considered restrictions on sales "in the
United States" superfluous in light of the "offshore transaction requirement." In any event,
the express restriction on sales in the United States was deleted upon adoption.
288. Proposing Release, supra note 3, at 89,137 (referring to category 2 securities).
289. Id.
290. Id.
291. Maher, SEC Proposal Throws ADR Community into an Uproar: Regulation S,
Designed to FacilitateInternationalSecurity Sales, Could Destroy ADR Business, Investment Dealers' Dig., at 5 (Aug. 8, 1988).
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As reproposed, Regulation S focused on the sale by a depositary of
ADR's representing securities of the class distributed. The Commission
cited public comment to the effect that, under then current practice, issuers have assisted depositaries in identification of securities not involved in
an offshore distribution, at least for sponsored ADR facilities. " ' The
Commission noted that "commenters [sic.] further related that the current practice is to close ADR facilities when securities cannot be so
identified."" 3
The Adopting Release continued the position of the Reproposal by
focusing on the sale by a depositary of ADR's representing securities of
the class distributed offshore. The Release provides that sales by depositaries of ADR's are permitted if, "(1) the ADR's represent securities acquired by the depositary prior to the distribution or (2) the depositary
determines by examination of the certificate or other evidence that the
security to be deposited is not subject to a restricted period and was
neither borrowed nor deposited with the intention that it be replaced
with securities subject to the restricted period."2 9 4 The second of the two
alternatives focuses on the sale of an ADR by a depositary to a depositor
of foreign securities, the apparent reference being to the exchange between the depositary of an ADR for the deposited security. This is somewhat confusing as separately in the same discussion reference is made to
the transaction between the depositary and the depositor as an exchange.
The Release contemplates that a depositary can issue ADR's to a holder
of foreign securities against deposit of the securities without contravening
Regulation S if it determined that the security being deposited was not
restricted (nor borrowed, etc.). Although the ADR's in almost all cases are
securities registered on Form F-6, by the depositary, such procedure is
consistent with Form F-6 which is not available if the ADR's represent
unregistered securities for which there is no exemption and provides a
pragmatic means of policing resales during the restricted period without
affecting the operation of the depositary for securities of the same class
not subject to the Regulation S restriction. The Regulation could have
simply carried over the restrictions applicable to the initial security to the
ADR and prohibited resales of the ADR, which is simply a substitute
trading security, to U.S. persons during the restricted period. Instead, the
Commission's formulation puts the burden of determining compliance on
the depositary. Perhaps this approach represented an effort by the Commission to improve compliance by interposing the judgment of a market
professional.
The Adopting Release also provides that "issuance of ADR's in exchange for underlying securities and withdrawal of deposited securities by
ADR holders is not precluded by the safe harbor provisions."25 The

292.
293.
294.
295.

Reproposing Release, supra note 3, at 80,215 n.42.
Id.
Adopting Release, supra note 5, at 80,678.
Id.
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meaning of the first clause, of this sentence is unclear since such issuance
clearly is precluded in some cases; the reference apparently is to the exchange of securities of the same class that are not subject to the Regulation S restrictions. A single method by which the depositary should identify the securities in question to ensure they are not restricted is not
specified in the Adopting Release because, according to the Commission,
a particular method may not be consistent with applicable rules in all
countries.2 96 "Examples of possible methods of identifying newly distributed securities include the underlining of dates, the use of different colors
for certificates, the use of legends, the use of identified certificate num'29 7
bers, and the coding of securities by the transfer agent.
[ii] Substantial U.S. Market Interest
Under the Regulation as initially proposed, an issuer would have
been deemed to have a "substantial U.S. market interest" with respect to
its equity securities, if, among other things, any of its securities were sub298
ject to a sponsored American Depositary, Receipt or similar facility.
The Commission stated in the Proposing Release in this regard that, "issuers with sponsored ADR facilities may be presumed to have made a
conscious decision to enter the U.S. securities markets, and to have an
interest in promoting the trading of their securities in such market. '299
The Commission evidently reasoned that the likelihood of flowback was
increased and proposed to deem such issuers as having a substantial U.S.
market interest. The definition of substantial U.S. market interest for
debt securities did not include the same test, presumably because ADR
facilities for debt securities are uncommon. The Commission reversed itself without explanation upon Reproposal, stating that "sponsorship of an
American Depository Receipt ('ADR') facility would no longer determine
U.S. market interest in an issuer's equity securities." ' The position of
the Reproposal was carried over upon adoption so that whether an ADR
facility in respect of an issuer's securities exists is irrelevant to whether
that issuer has a substantial U.S. market interest in the United States.
§10

RESALES IN THE UNITED STATES OR TO U.S. PERSONS

[a] The Conceptual Framework
During the 25 plus years between the pronouncement of Rule 4708
and the adoption of Regulation S, the staff gave repeated no-action letters relating to lock-ups during the distribution and during a period following the completion of the distribution. The Proposing Release states
as follows: "The staff traditionally has not expressed any view as to when

296.
297.
298.
299.
300.

Id.
Id.
Proposed Rule 902(h).
Proposing Release, supra note 3, at 89,141.
Reproposing Release, supra note 3, at 80,214.
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or under what circumstances securities issued pursuant to Release 4708
could be resold in the United States or to U.S. persons. Rather, the staff
has indicated that resales may be made only in compliance with the registration requirements of the Securities Act or an exemption therefrom." 31'
The resales in the United States under 4708 had to find a section 4(1) or
other exemption; Regulation S, unfortunately, does not wholly dissipate
this issue. There is a strong implication that the securities can be resold
in the United States or to U.S. persons after the end of the restricted
period. The issue, nonetheless, is not free from doubt.
Regulation S takes the form of a Rule defining offer, offer to sell,
offer for sale, sale, and offer to buy so that offers and sales made outside
the United States are not offers or sales for purposes of section 5 and
those made in the United States are offers or sales for purposes of section
5. Regulation S includes a number of safe harbors that, if complied with,
result in the offer or sale being deemed made outside the United States
and, therefore, not subject to section 5. Regulation S, however, does not
deal with resales in the United States except, possibly, by implication. If
such resales are to find an exemption, presumably they must find it for
the seller under section 4(1) of the Securities Act for transactions not
involving an issuer, underwriter, or dealer and for the dealer under the
section 4(3) dealer exemption.3 0 2 Rule 144A is available for such resales

301. Proposing Release, supra note 3, at 89,125.
302. Section 5 of the Securities Act provides it is unlawful, absent an exemption, to sell
securities that are not registered. § 2(11) defines an underwriter as one acquiring shares
from an issuer or an affiliate of an issuer with a view to distribution. In this rather simple
fashion the draftsmen of the Act achieved two goals: (1) to require registration whenever an
issuer distributes securities, and (2) to require registration whenever affiliates (i.e., controlling persons) distribute securities. In addition, it was necessary to separate out trading
transactions so that every time someone trades a security it would not be necessary to file a
registration statement. This was done by providing an exemption for transactions not involving an issuer, underwriter, or dealer. A further exemption, now § 4(1), exempts dealer
transactions other than for a period of time following the effective date of a registration
statement during which dealers must deliver a statutory prospectus in connection with offerings by a non-reporting company and certain transactions in unregistered securities.
Since Regulation S fails to specifically provide that resales in the United States after
the expiration of the restricted period is within the § 4(1) exemption, the availability of an
exemption for such resales will depend upon the application of the § 4(1) and 4(3) exemptions. Conceptually, Regulation S provides that an offshore offers and sales made in conformity with Regulation S are not deemed an offer or sale for purposes of § 5. Rules 901 and
903. Arguably, if there has not been an offer or sale for purposes of § 5, the investor-purchaser is not an underwriter as it has not "purchased" a security with a view to distribution.
There is no assurance, however, that the investor-purchaser may not have purchased for
purposes of § 2(11) since Rule 901 defines offer and sale for purposes of § 5 only. In any
event, there is the further question of whether a § 4(3) exemption is available for dealers
that made a market in the United States in the security distributed offshore pursuant to
Regulation S after expiration of the restricted period. Section 4(3)(A) provides that the
dealer exemption is not available with respect to unregistered securities until 40 days after
the securities are first bona fide offered to the public by the issuer or by or through an
underwriter. It has been held that this period does not commence to run until the securities
are first publicly offered in the United States and this occurs when they are first quoted in
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provided the security is a Rule 144A eligible security."' Although securities sold offshore technically are not restricted securities for purposes of
Rule 144, historically the staff allowed resales to be made under Rule 144
for offshore distributions made pursuant to Release 4708.04 Presumably,
Rule 144 is available for the resale of securities distributed pursuant to
Regulation S, but in view of its two year holding period will be relied
upon only if there is no other alternative.
[b] Regulation S and the Releases
There are two relevant resale periods: while the Regulation S transaction restrictions are still in effect and after such restricted period.
There are, broadly speaking, three relevant transactions - offshore
transactions; onshore transactions; and transactions offshore with U.S.
persons. Regulation S is relatively specific as to transactions during the
distribution and the restricted period. Issuers, distributors, and dealers
cannot resell the securities in the United States or to U.S. persons offshore without registration or an available exemption from registration. 30 5
For this purpose, a distributor is always in the restricted period as to
shares part of an unsold allotment.306 The ordinary investor-purchaser
cannot resell the securities in the United States, but can resell them offshore to anyone on a DOSM provided the transaction is not pre-arranged
with 'a person in the United States and in an offshore transaction with
anyone including a U.S. person.30 If the securities are registered, anyone

an inter-dealer quotation system (as distinguished from the first trade). Kubik v. Goldfield,
479 F.2d 472 (3d Cir. 1973); SEC v. North Am. Research & Dev. Corp., 280 F. Supp. 106
(S.D. N.Y. 1968), aff'd in part, 424 F.2d 63, 81 n.14 (2d Cir. 1970); Lustgarten v. Albert
Teller & Co., 304 F. Supp. 771, 772 (E.D. Pa. 1969). In all of these cases, however, the
securities were sold in the United States in violation of § 5 as the seller was a statutory
underwriter and, hence, did not have a § 4(1) exemption. Historically, § 4(3)(A) has been
applied only to securities distributed in violation of the registration provisions, although
literally it is not so restricted, and not to securities sold pursuant to an exemption. See Sec.
Act Release No. 646 (Feb. 3, 1936). See also Jerome L. Cohen, SEC No-Action Letter (Feb.
12, 1986) (LEXIS, Fedsec library, Noact file). The critical question in such event is whether
Regulation S is to be viewed as an exempt offering for this purpose. The fact that Rule 144A
expressly includes a dealer exemption suggests that it may not, although such inclusion may
merely be to avoid any question in the Rule 144A context. The staff has indicated in the
context of the category 1 safe harbor, that Regulation S is not an exemption for this purpose
but is an unregistered offering for purposes of § 4(3). See Adopting Release, supra note 5, at
80,672 n.84. See also §5[a]. If it is not viewed as an exemption for purposes of § 4(3), the
forty day period should be measured from the date of commencement of the public offering
outside of the United States as otherwise a dealer could not effect a trade until someone
placed a quotation in an inter-dealer quotation system and initiated a forty day period in
which all trades would be in violation of § 4(3). This appears to be the conclusion of the
staff. Id.
303. See Rule 144A (b)-(c). See also Adopting Release, supra note 5, at 80,680 n.135.
304. See Int'l. Income Property, Inc., SEC No-Action Letter [1981 Transfer Binder]
Fed. Sec. L. Rep. (CCH) 76,785 (Dec. 12, 1980).
305. See §5.
306. Rule 902(m).
307. See §6[a].
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can resell them in the United States and anyone may resell them in the
United States in reliance on an exemption including the Rule 144A exemption during the restricted period. The offering restrictions explicitly
take into account such alternative.30 8 The transactional restrictions of
Regulation S literally preclude an issuer, distributor or dealer from selling
to a U.S. persons during the restricted period although the one instance
in which an agreement is obtained under the transactional restrictions
from the purchaser provides an exclusion for the resale of securities that
are registered or exempt from registration.30 9 There is no reason, however,
to attach significance to the exclusion of exempt or registered transaction
notwithstanding such a provision was included in earlier versions of the
then proposed Regulation, since it is self-evident that securities that are
registered or exempt from registration can always be offered and sold in
the United States. Similarly, the transactional restrictions literally preclude sales to U.S. persons and not sales in the United States; such further restriction is unnecessary, however, as sales in the United States are
31 0
precluded by the general condition that requires offshore transactions.
Regulation S does not deal with the status of the securities after termination of the restricted period except by implication. The category 1
safe harbor has no specific restricted period after the distribution as there
are no offering restrictions or transactional restrictions, merely general
conditions one of which is that the securities must be sold only in offshore
transactions. The issuer, nonetheless, may chose to voluntarily establish a
restricted period to avoid immediate flowback to the United States if that
is likely, but presumably such period would not continue beyond the category 2 restricted period. The category 2 safe harbor precludes any sales of
securities of a reporting issuer to U.S. persons for 40 days after the closing;" ' and the category 3 safe harbor imposes a 40-day restricted period
on debt securities in that category and a 12-month restricted period on
equity securities." 2 There is nothing in the restrictions relating to sales in
the United States or to U.S. persons of securities of reporting companies
and debt securities of non-reporting companies that extends beyond 40
days after the closing nor as to category 3 equity securities beyond one
year. The purchaser, however, as to category 3 equity securities, must
agree to resell such securities only in accordance with Regulation S,or if
the securities are registered or exempt from registration, and these conditions literally continue indefinitely. 313 The offering restrictions specifically
31' 4
refer to limitations on offers and sales "within the restricted period.
Similarly, the notice disclosure required of dealers under Rule 904 (which

308.
309.
310.
311.
312.
313.
314.

Rule 902(h).
Rule 903(c)(2)-(3).
See §4[a].
Rule 903(c)(2).
Rule 903(c)(3).
Rule 903(c)(3)(iii)(B)(2).
Rule 903(h)(2).
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is applicable to both categories 2 and 3 securities) also refers to limitations on sales "prior to the expiration of the restricted period. 3 3 0 The
reasonable construction, therefore, is that all the transactional restrictions in the Regulation are applicable to the restricted period only, subject to the caveat that the sale by a distributor of an unsold allotment is
always within the restricted period.3 16
Regulation S, however, purports to deal only with offshore distributions and does not specifically provide when shares may be resold to U.S.
persons or in the United States. The implication that one would ordinarily make is that once the restricted period has expired the securities can
be freely resold in the United States. It seems downright deceitful to advise purchasers of restrictions applicable during a specified period and
not tell them that they may extend beyond that period, if this is the case.
There is, however, the troubling fact that under Release 4708 the staff
always insisted that after the lock-up period an appropriate exemption
had to be found for the sale of the securities in the United States or to
U.S. persons.3" 7 Regulation S includes a Preliminary Note 6 that, although not specifically referring to the period after the restricted period,
says something very similar: "Securities acquired overseas, whether or not
pursuant to Regulation S,may be resold in the United States only if they
are registered under the Act or an exemption from registration is available. 3 1 81 It is also interesting that the Rule 904 resale safe harbor is available for resales after the restricted period as well as during the restricted
period and is not available to a distributor until after the end of the restricted period.3 19 If the securities are no longer restricted after the period, there is no need to rely on Rule 904 after the period has expired.
The Proposing Release included several statements that deal with
this issue. The Proposing Release observed that, "if the distribution has
been completed and resales into the United States are only made in routine trading transactions," generally the securities, "would be considered
to have come to rest abroad."3' 0 Specifically, the Release stated, referring

315. Rule 904(c)(1).
316. Rule 902(m).
317. See supra note 301. The following is a fairly typical statement of the old staff
position. "[W]e express no view as to when or under what circumstances the securities may
be reoffered or resold in the U.S. or to its citizens or residents. Any such reoffers and resales
must be made in compliance with the registration requirements of the 1933 Act or pursuant
to an exemption thereunder. The availability of any such exemption would depend upon the
facts and circumstances existing at the time of such reoffers and resales." Sears, supra note
270.
318. Adopting Release, supra note 5.
319. See supra notes 190-91 and accompanying text.
320. Proposing Release, supra note 3, at 89,132. The comment was prefaced with the
reiteration of a statement in Release 4708 to the effect that trading in the United States
shortly after completion of the distribution would be an indication that the distribution was
"in fact being made by means of such trading." Id. The Release then discusses flowback,
noting that equity is more likely to flowback to the issuer's home country or primary market
than debt and that the existence of a trading market in the security in the United States
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to securities of a reporting issuer, that the purpose of the transactional
restrictions is not to prevent flowback, but, "to prevent securities from
entering the U.S. capital markets while the market has been preconditioned for such securities . .3.2."I"The Proposing Release further set forth
as a basic premise of the safe harbor provisions, "that periodic reporting
under the Exchange Act can be relied upon for the protection of investors
once the marketing effort has been completed. After the foreign distribution has been completed and the marketing efforts have terminated, routine secondary trading may begin as a matter of course. Where issuers are
not subject to the reporting requirements of the Exchange Act, resale restrictions previously developed under Release 4708 to protect against
flowback would continue." 32" This suggests that once the restricted period
has expired, the securities of a reporting issuer can be traded in the
United States, presumably, in reliance on the section 4(1) exemption for
transactions not involving an issuer or underwriter and the section 4(3)
dealer's exemption. The intention as to securities of a non-reporting issuer is less clear, but the contrast in the flowback danger may merely
have been intended to rationalize the more stringent transactional restrictions for securities of non-reporting companies.
The Adopting Release explained the second category safe harbor as
follows: 3' 3
Securities of all domestic issuers that file reports under the Exchange
Act are subject, under the second safe harbor category, both to the
general conditions that an offer or sale be an offshore transaction and
that no directed selling efforts may be made in the United States, and
to specified selling restrictions. Securities of foreign reporting issuers[n. 105]1" with substantial U.S. market interest are subject to the
same restrictions. The selling restrictions applicable to the second category are designed to protect against an indirect unregistered public
offering in the United States during the period the market is most
likely to be affected by selling efforts offshore. In the event flowback
of reporting issuers' securities does occur after the restricted period,
the information relating to such securities publicly available under the
Exchange Act generally should be sufficient to ensure investor
protection.

increases the likelihood of flowback. Id. at 89,133. This seems to assume that so long as
there is any danger of flowback to the United States that the securities have not come to
rest offshore. Perhaps, it means no more than that a longer period must elapse between the
completion of the distribution and routine trading transactions-in the United States in the
case of equity securities that have a trading market in the United States in order for the
securities to be deemed to have come to rest offshore.
321. Proposing Release, supra note 3, at 89,136.
322. Id. at 89,129
323. Adopting Release, supra note 5, at 80,675 (footnotes from original text included).
324. [n.105] "Reporting issuer" is defined in Rule 902(1). Issuers furnishing material to
the Commission pursuant to Rule 12g3-2(b) of the Exchange Act, 17 C.F.R. §240.12g3-2(b)
are not reporting issuers.
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The single most important statement relating to the resale of securities after expiration of the restricted period is buried in Note 110 of the
Adopting Release and Note 113 of the Proposing Release. After noting
the 40 day restricted period applicable to the second category safe harbor,
the Releases explain the post-restricted period as follows: "Upon expiration of any restricted period, securities
(other than unsold allotments)
3 26
will be viewed as unrestricted.
The Adopting Release explains the category 3 transactional restric326
tions as follows:
All securities not covered by the prior two categories fall into this
residual category, which is subject to procedures intended to protect
against an unregistered U.S. distribution where there is little (if any)
information available to the marketplace about the issuer and its securities and there is a significant likelihood of flowback. This category
includes securities of non-reporting U.S. issuers and equity securities
of non-reporting foreign issuers with substantial U.S. market interest
in their equity securities.
As in the case of securities of reporting issuers, offerings of securities in this category are subject to the two general conditions and to
offering and transactional restrictions. Offering restrictions that must
be adopted for offerings of these securities are the same as for offerings of securities of reporting issuers. In contrast to offerings in the
second category, more restrictive transactional restrictions to prevent
flowback are applicable.
The enhanced concern about the flowback of equity securities of nonreporting companies because of the lack of information about them in the
marketplace 2 ' may or may not suggest some ambivalence as to whether
such securities after the appropriate restricted period can be resold in the
United States without registration in reliance on section 4(1) or may
merely explain the need for more stringent transactional restrictions. The
Proposing and Adopting Releases suggested that Regulation S imposes
substantially the same restrictions as InfraRed on securities of a non-reporting issuer.2 Those restrictions required that after the restricted period the securities could be resold in the United States only pursuant to
registration or if an exemption was available, or they could be resold offshore on a foreign securities exchange. This, however, may only be a safeguard to assure that a delayed U.S. distribution is not in progress. Footnote 110 to the Adopting Release comes close to a categorical statement
that securities of any company are no longer restricted after the restricted

325. Adopting Release, supra note 5, at 80,676 n.110; Proposing Release, supra note 3,
at 89,137 n.113. The language in parenthesis was not in the Proposing Release, but the same
note in the Proposing Release observed that securities held by a distributor representing an
unsold allotment would remain restricted.
326. Adopting Release, supra note 5, at 80,679.
327. Proposing Release, supra note 3, at 89,138.
328. Id. at 89,139.
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period: "Upon expiration of any restricted period, securities (other than
unsold allotments) will be viewed as unrestricted."' 3 9 Although made in
the context of category 2, it is part of an explanation of the transactional
restrictions and may have been intended to be applicable without regard
to the safe harbor category.
Regulation S, although cast in terms of offers and sales that occur
outside the United States, nonetheless, focuses on the concept of securities coming to rest outside the United States as determinative of whether
a distribution is completed outside the United States. The other side of
that coin is whether, under section 2(11) of the Securities Act, the purchasers are statutory underwriters. If the securities have come to rest, the
distribution in the section 2(11) sense is completed and, absent extraordinary circumstances,"' persons other than affiliates of the issuer can resell
the securities in reliance on the section 4(1) exemption for transactions
not involving an issuer or an underwriter.3 3' On this basis, once the restricted period of the specific safe harbor provision has expired, the securities should be deemed to have come to rest and the distribution ended so
that after that the securities can be resold in the U.S. or to U.S. persons
in reliance on the section 4(1) exemption. 32 Unfortunately, Regulation S
does not explicitly include a section 4(1) exemption for resales after the
end of the restricted period although the Adopting Release comes close to
doing so."' A reasonable assumption might be that in the staff's view a
section 4(1) exemption will ordinarily be available after the expiration of
the restricted period for resales in the United States or to U.S. persons,
but that in an unusual case, for example, a deferred distribution involving
special selling efforts in the United States, section 4(1) would not be
available.
The question is somewhat less disconcerting for securities listed or
otherwise traded on a DOSM. In that event, the offshore holder can resell
the securities on the DOSM during the restricted period as well as after
under the provisions of Rule 904.s33 The issuer, however, in the case of

329. Adopting Release, supra note 5, at 80,676 n.110. Although the footnote is included
in the section discussing the category 2 safe harbor, the reference is to "any restricted
period."
330. The now largely discredited presumptive underwriter doctrine might treat someone purchasing a large part of the offering as a statutory underwriter even after the securities have come to rest.
331. Rule 144A(b)-(c), supra note 303. See also statement in the Adopting Release that
nothing in Regulation S affects "the availability of the exemptions contained in those sections [§§4(1) and 4(3)]." Adopting Release, supra note 5, at 80,680 n.137.
332. Compare the coming to rest concept of the Rule 147(e) safe harbor under which an
intrastate offering is deemed to come to rest within nine months after the completion of the
distribution. A court has held that under the particular circumstances of the case securities
sold in reliance on the intrastate offering exemption and resold in the interstate market
after seven months had come to rest notwithstanding Rule 147(e). Busch v. Carpenter,
supra note 10.
333. See supra note 326.
334. See §6[a].
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category 3 equity securities, has an obligation not to transfer the securities unless such transfer is in compliance with Regulation S.333 This
should not preclude a transfer to a U.S. purchaser of securities resold
pursuant to Rule 904 on a foreign stock exchange, at least if the issuer
receives adequate assurances that the transaction was not pre-arranged.3 36 Regulation S precludes a distributor from reselling category 3
equity securities to a U.S. person for one year, but there is no express
limitation on the resale by the foreign investor-purchaser under Rule 904
other than the general conditions. To be an offshore transaction under
Rule 902(i) neither the seller nor any person acting on the seller's behalf
can know that the transaction has been pre-arranged with a buyer in the
United States. This does not impose any duty on the seller to inquire
about the residence of the buyer provided the transaction is not pre-arranged with a U.S. buyer.3 37 The transactional restrictions require the issuer to refuse to transfer the securities to a U.S. person only if not sold in
accordance with Regulation S. Assuming appropriate assurances are obtained that the transaction was not pre-arranged, the issuer should be
able to transfer the securities. The U.S. purchaser could, in any event,
resell the securities during the restricted period in the foreign market and
is likely to do so if it is the primary market for the securities.
There is also the opportunity for securities sold offshore to make
their way back to the United States through the private market that is
likely to develop under Rule 144A. One purpose of Rule 144A is to permit
qualified U.S. institutional buyers to acquire securities, particularly securities of foreign issuers, distributed offshore. If a Rule 144A purchaser
who is a U.S. person acquires securities of a reporting issuer during the
Regulation S restricted period, a number of interesting questions arise
since generally securities purchased in reliance on the Rule 144A exemption are restricted securities under Rule 144(a)(3), which would require a
holding period of two years from the date initially purchased from the
issuer."' 0 If, however, a non-securities professional in reliance on Rule
904, sells Regulation S securities through a DOSM and the purchaser is a
qualified Rule 144A purchaser, query whether there are any further restrictions on the resale of the securities in view of the fact that although
the securities may be Rule 144A eligible securities they were not sold in
reliance on that exemption? If the securities were acquired from a securities professional, however, reliance would have to be placed on Rule 144A
since the Rule 904 safe harbor is not available to a dealer for sales to a

335. See §5[d].
336. If the buyer during the restricted period turns out to be a U.S. person, the buyer
will have no notice of the restrictions and understandably would be disappointed if on
transfer the issuer refused to transfer the securities in compliance with the category 3 restrictions relating to equity securities.
337. See §6[a]. The Adopting Release, supra note 5, at 80,681 n.140, in the context of
the Rule 904 safe harbor, states: "The safe harbor does not place a duty of inquiry on the
securities professional."
338. Rule 144(d)(1), supra note 49.
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U.S. person during the restricted period. If a qualified Rule 144A purchaser purchases Regulation S securities after the end of the restricted
period, reliance could be placed on section 4(1) rather than Rule 144A,
the shares would no longer be restricted, and the transaction could take
place in the United States. Since securities sold in reliance on Rule 144A
are restricted securities as defined by Rule 144(a)(3),119 qualified Rule
144A purchasers will tend to structure transactions so that they can rely
on the shorter Regulation S restricted3 40periods unless there is a liquid
Rule 144A market or DOSM for them.
The extent to which trading will be precluded beyond the restricted
period depends on resolution of the issues discussed above. Such issues,
hopefully, will not give rise to the type of theology prevalent for years
relating to "investment intent" before the adoption of Rule 144. For the
most part, it will not be a concern of the underwriters who can rely on the
safe harbor except to the extent some participants in the underwriting
may be concerned about their clients and insist on an opinion regarding
the free trading nature of the securities after the restricted period. Qualified Rule 144A institutional purchasers also will have concerns in this regard and may want assurance in an opinion of counsel. It also will be of
concern to issuers particularly with respect to category 3 equity securities
for which issuers must establish a mechanism for preventing transfers of
record to U.S: purchasers. Although in most instances, a resale after the
restricted period, if a violation of section 5, should not place the entire
"exemption" in jeopardy,341 it, nonetheless, will be a troublesome transfer
agency problem and may place a premium (as was true of pre-Rule 144
opinions) on obtaining an opinion from counsel who tends to see the issue
in oversimplified terms. The most concerned party, perhaps, should be
the National Association of Securities Dealers. The NASD's PORTAL
market must deal with these issues in connection with securities distributed under Regulation S and traded in PORTAL when a seller attempts
to exit PORTAL34 2 and uncertainties in this regard as to securities distributed under Regulation S could introduce severe inefficiencies.
The interpretive process, hopefully, will make it clear that reliance
can be placed on statements in the Proposing and Adopting Releases that
after the end of the restricted period the securities can be traded routinely in the United States. This was probably the general position of the
securities bar under Release 4708, notwithstanding the staff's admonitions. There is little evidence that enforcement personnel of the Commission attempted to police leakage into the U.S. securities markets of securities distributed under 4708 once the lock-up period expired. It would,

339.
[1989-90
340.
144A.
341.
342.

Rule 144(a)(3), supra note 49 (as amended in Securities Act Release No. 6862
Transfer Binder], Fed. Sec. L. Rep. (CCH) 184,523 (Apr. 23, 1990)).
See §11 for further discussion of the interrelationship of Regulation S and Rule
See §5[f].
See §11.
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nonetheless, have been helpful if Regulation S specifically stated that
persons acquiring securities issued in compliance with the provisions of
Regulation S are not an underwriter for purposes of section 4(1) and that
dealers have the section 4(3) exemption with respect to sales in the U.S.
or to U.S. persons after the expiration of the restricted period. If Regulation S is used to make a deferred distribution into the United States after
the restricted period, reliance could be placed on the fact that "technical
compliance" is not sufficient if, "part of a plan or scheme to evade the
registration provisions of the Act .. .

§11

RULE

144A

AND THE

PORTAL

MARKET

Rule 144A in broad outline is deceptively simple. The rule in subparagraph (a) defines qualified institutional buyers ("QIB's") as any legal
entity with a portfolio of securities based on cost (and in limited instances on market value) of $100 million or more either owned or managed with discretionary authority.3 4 There are two exceptions, a bank or
savings and loan, whether foreign or domestic, in addition must have a
net worth of $25 million. 4 A registered broker-dealer need have only a
portfolio
of $10 million owned or managed under discretionary authority. '4 6 The purchase must not only be by a QIB, but the QIB must
34 7
purchase for its own account or the account of another QIB.
The securities that can be the subject of a Rule 144A exemption are
any security that is not part of a class of securities traded on a U.S. exchange or on NASDAQ ("fungible securities").3 48 Securities traded on an
offshore securities exchange or other offshore market, in the pink sheets,
and the NASD's Over the Counter Electronic Bulletin Board34 9 qualify
for Rule 144A transactions provided they are not also traded on a U.S.
exchange or NASDAQ.
The seller in connection with all Rule 144A transactions must inform
the QIB that the seller may rely on Rule 144A.3 50 This does not require
any legend or formal document although sellers are not precluded from
formalizing this requirement if they choose. There are no further disclosure requirements for reporting companies, foreign governments, and for
foreign non-reporting companies which are exempt from registration and
reporting under Rule 12g-3(2)(b). Other foreign non-reporting issuers and
all U.S. non-reporting issuers must be committed to make available to the
holder of the security or a person designated by the holder certain basic
information relating to the issuer including a brief statement of the na-

343.
344.
345.
346.
347.
348.
349.
350.

Preliminary Note 2 of Regulation S, Proposing Release, supra note 2.
Rule 144A(a)(1)(i).
Rule 144A(a)(1)(vi).
Rule 144A(a)(1)(ii).
Rule 144A(a)(1)(i)-(ii),(iv)-(vi).
Rule 144A(d)(3).
See Securities Exchange Act Release No. 27,975 (May 1, 1990).
Rule 144A(d)(2).
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ture of its business and product or service line, a reasonably current balance sheet and two years of income statements, audited if reasonably
available."' The exemption is further conditioned upon such information
being made available to the buyer if requested.352
Subparagraph (b) of the rule provides that if the conditions of Rule
144A are complied with, a seller, other than an issuer or dealer, shall not
be deemed an underwriter for purposes of section 4(1) of the Securities
Act. Subparagraph (c) of the rule provides that if the conditions of Rule
144A are complied with, a dealer shall not be deemed an underwriter and
shall be deemed to have the benefit of the section 4(3) exemption. Preliminary Note 7 provides that the fact that one purchases from an issuer
with a view to resale pursuant to Rule 144A does not affect the availability of a section 4(2) or Regulation D exemption. The overall effect is that
if the conditions of Rule 144A are complied with, the transaction does not
involve a sale by an issuer or underwriter; hence the section 4(1) exemption is available for a seller who is not an issuer or underwriter and the
section 4(3) dealer exemption is available for the dealer. None of this provides an exemption for the issuer, but in fact there is a hybrid section
4(2) Rule 144A exemption available if the issuer sells, for example, to a
dealer relying on section 4(2) or Regulation D and the dealer resells in
reliance on Rule 144A. Preliminary Note 7 specifically provides that such
resale does not affect the issuer's exemption. This would require, however, that the dealer actually purchase the shares and not act as tha issuer's agent. In the latter event, reliance would have to be placed on Regulation D for the sales to the ultimate investors.
Securities sold pursuant to Rule 144A are restricted securities as that
term is defined by Rule 144(a)(3). 353 Such securities, however, can be resold in other Rule 144A transactions without regard to the Rule 144 twoyear holding period. Further, the Commission concurrently amended Rule
144(d)(1) so that in a series of Rule 144A or other exempt transactions
the holding period does not commence anew, rather the buyer can tack on
the holding periods of its predecessors back to the initial transaction with
the issuer or an affiliate of the issuer, whichever is the last to occur. This
provision should significantly increase the liquidity of securities that are
privately placed.
The SEC has approved3 5 and the NASD on June 18, 1990 launched
the PORTAL Market, a computerized, screen based, quotation, trading,
settlement, and clearance system devoted exclusively to Rule 144A qualified securities. PORTAL is a closed market, open only to QIB's, registered SEC securities dealers who are also QIB's, and brokers who are
members of the NASD and engaged in the general securities business. All

351.
352.
353.
354.

Rule 144A(d)(4).
Id.
Rule 144A, Preliminary Note 6.
See Securities Exchange Act Release No. 27,956 (April 27, 1990).
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PORTAL participants must apply to the NASD for approved status and
engage in a number of undertakings to assure that the securities are sold
within PORTAL only to PORTAL QIB's and that the securities exit the
PORTAL market in a manner that assures there will be no violation of
the registration provisions of the Securities Act. A qualified Rule 144A
security becomes a PORTAL security only if a PORTAL participant has
applied for its designation as such and the applicant deposits or arranges
for the issuer to deposit the securities with the PORTAL depository. The
undertakings require the QIB's to purchase only for their own account or
the account of another QIB. Only PORTAL dealers can make a market in
a PORTAL security. A PORTAL broker cannot purchase a PORTAL security for its own account, but as agent can submit quotations on the
PORTAL screens and can purchase PORTAL securities for a QIB. The
PORTAL participants cannot sell a PORTAL designated security outside
of PORTAL except in limited exit transactions, which include Rule 144
and Rule 145 transactions, which must be effected through a PORTAL
dealer or broker. 35
The PORTAL Market ultimately is to be available for primary placements and secondary trading in Rule 144A securities of both foreign and
U.S. issuers. It is presently available only for primary placements of foreign issuers. A primary placement is effected by a PORTAL dealer
purchasing a block of securities from the issuer and then placing them
through the PORTAL market. The mechanism may involve a letter of
intent between the issuer and PORTAL dealer, a testing of the market by
soliciting indications of interest through the PORTAL screens and then
purchasing the securities from the issuer and selling them on PORTAL
on the basis of the pre-offering marketing.
PORTAL satisfies the Rule 144A requirement that the seller notify
the buyer that it may rely on Rule 144A by requiring all participants to
acknowledge that they understand that any PORTAL transaction may
involve a reliance on Rule 144A. In the case, however, of the non-reporting issuers subject to the additional disclosure requirements of Rule
144(d)(4), no provision is made for making this information available
through PORTAL. The NASD, however, is expected in connection with
an application for the designation of a security as a PORTAL security to
"assess" the issuer's commitment to provide such information to a holder
or persons designated by the holder of the security. "

§12

SUMMING UP THE RESTRICTIONS ON SALES IN THE UNITED STATES
AND TO U.S. PERSONS

The interrelationship of the offering restrictions, the general condi-

355. The description of the PORTAL Market is based on the PORTAL Rules approved
by the SEC. Id. See also the PORTAL Proposal as summarized in Securities Exchange Act
Release Nos. 27,470 (Nov. 24, 1989), and 27,692 (Feb. 8, 1990).
356. Securities Exchange Act Release No. 27,975, supra note 233.
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tions and transactional restrictions in relationship to each other and to
Rule 144A are so complex that to discuss them conceptually tends to obscure the circumstances under which securities distributed offshore can
be sold in the United States or to U.S. persons. This section attempts to
focus on transactions rather than concepts, and the narrow issue of sales
in the United States or to U.S. persons. The persons involved in transactions are classified as distributors, securities professionals (dealers, subunderwriters,35 and other persons receiving a selling concession, fee, or
other remuneration in connection with the transaction), officers and directors of the issuer, and investors (non-securities professionals but including institutional investors that are not dealers or sub-underwriters).
Before focusing on transactions, however, it may be helpful to outline
some of the interrelationships. The offering restrictions are applicable
only to the category 2 and 3 issuer-distributor safe harbors, are applicable
during the restricted periods of those safe harbors, and are applicable to
the issuer, each distributor, their respective affiliates, and all persons acting on their behalf.35 The general condition relating to offshore transactions is applicable to the issuer and distributor safe harbors (all categories) and to the resale safe harbor.359 The general condition relating to
directed selling efforts is applicable to the issuer and distributor using the
safe harbors of Rule 903 for the entire restricted period. 6 As for the
resale safe harbor of Rule 904, it is applicable only to the selling shareholder or someone acting on his behalf. The transactional restrictions are
applicable during the restricted period to the persons (sellers) involved in
the transaction. The Rule 904 safe harbor is unique in that it may be
relied upon after the expiration of the restricted period at which point
only the general conditions are applicable; that is, the transaction must
be offshore and there can be no directed selling efforts in the United
States by the seller or a person acting for the seller.
[a] Distributors

During the distribution and the restricted period and so long as a
distributor is selling any part of an unsold allotment, a distributor, with
357. Subunderwriters are typically institutional investors who assume part of the underwriting risk by agreeing to purchase a specified number of shares if the offering is not
completed and receive a concession from the offering price on shares actually purchased and
part of the underwriting concession for assuming the risk. Subunderwriters are common in
the United Kingdom, but cannot be part of a U.S. underwriting syndicate because of NASD
rules that preclude a member from granting a selling concession to anyone other than a
member of the NASD. NASD Rules of Fair Practice, Rule 25, NASD Sec. Dealers Man.
(CCH) §2175(b)(1).
358. Rule 144A Adopting Release, supra note 5, at 80,679.
359. See §4[a].
360. Regulation S does not specifically provide how long after completion of the distribution directed selling efforts are prohibited. However, the Adopting Release specifically
states that as to the second and third safe harbor categories they remain in effect during the
restricted period. Adopting Release, supra note 5, at 80,668.

1991

INTERNATIONALIZATION

OF CAPITAL MARKETS-PART

II

409

certain minor exceptions noted below, cannot sell a security distributed
pursuant to Regulation S in the United States or to U.S. persons. Securities that are part of the distributor's unsold allotment are always within
the restricted period until sold.361 During the restricted period, distributors are subject to the distributor safe harbor rather than the resale safe
harbor even if they have distributed their allotment and must comply
with the more onerous conditions including, for example, with respect to
equity securities and the category 3 safe harbor obtaining appropriate
certifications from purchasers that they are not U.S. persons and are not
purchasing for a U.S. person.36 2 After completion of the distribution and
the end of the restricted period, the distributor can rely on the Rule 904
resale safe harbor, but the question arises as to why it should be necessary to do so since in most instances there would be a section 4(1) exemption for the resale.11 3 During the distribution and restricted period, distributors can sell to foreign affiliates of U.S. persons that meet the
criteria necessary to avoid being U.S. persons provided the transaction is
offshore.3 6 4 The distributors can also sell the securities under Regulation
S to U.S. investment advisers with discretion to purchase for accounts of
non-U.S. persons and in this narrow area the transaction can take place
in the United States.365 A distributor acting as principal can sell the securities in or out of the United States if the securities are Rule 144A
eligible securities to a Rule 144A qualified institutional investor, but in
such event the purchaser has acquired restricted securities under Rule
144(a)(3). A distributor could also sell the securities acting as agent for
the issuer in the United States to U.S. persons in reliance on the Regulation D exemption. During the entire restricted period, the distributor,
even if it has sold its allotment and is not engaged in the offshore secondary market, cannot engage in directed selling effort in the United States.
This, among other things, would subject the distributor to the Rule 139
restrictions on publishing information, an opinion or a recommendation

361. See supra note 203. The distributor after the restricted period subject to certain
limitations can place the shares representing the unsold allotment in a segregated account
and sell other shares of the same class in reliance on Rule 904 and, presumably, §4(1). Id.
362. See Adopting Release, supra note 5, at 80,666. Regulation S is not explicit that a
distributor remains a distributor (and, hence, cannot use Rule 904) after it has sold its allotment for the balance of the restricted period. The Adopting Release, however, makes it clear
that the distributor remains subject to the conditions of Rule 903 throughout the restricted
period and cannot rely on Rule 904 for resales. Id. The undertaking required by the offering
restrictions specifically precludes a distributor from selling in the U.S. or to a U.S. person
during the restricted period. Rule 902(h)(1). It is not clear, however, why any transaction
involving a resale by him during the restricted period should be subject to Rule 903 rather
than 904. His undertaking under the offering restrictions is to sell the securities during the
restricted period "in accordance with the provisions of [Rule] 903 or [Rule] 904 .
Id.
363. See §10[b].
364. See §3.
365. See id. Transactions may also take place in the United States if the sale is to
certain international organizations, including the United Nations, the International Monetary Fund and the International Bank for Reconstruction and Development. Rule 902(o)(7),
902(i)(3).
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relating to the security. 366

[b] The Investor
The investor who is not a securities professional can resell the securities during the restricted period in on or through a DOSM, provided the
transaction is not prearranged with a U.S. person. He can sell off a
DOSM directly to a U.S. person provided the transaction is offshore. He
probably can sell the securities during the restricted period through a securities professional acting as his agent to a U.S. person if the transaction
is offshore. 6 The investor could also sell to a foreign affiliate of a U.S.
person that for Regulation S purposes is not a U.S. person in an offshore
transaction and in any transaction to a professional fiduciary (other than
a trust or estate) having discretion to purchase the securities for the account of a non-U.S. person. 68 The investor could also sell the securities if
they are Rule 144A eligible securities in reliance on Rule 144A to qualified Rule 144A purchasers who are U.S. persons, including sales that take
place in the United States, but the purchaser will have acquired securities
restricted under Rule 144(a)(3).' 69
[c] The Securities Professional
The securities professional can resell the securities on a DOSM which
can include sales to U.S. persons provided that the transaction is not prearranged. The securities professional could not sell the securities during
the restricted period off of a DOSM to a U.S. person, but can sell then
offshore to any non-U.S. person.3 7 0 The securities professional could sell
securities offshore to affiliates of U.S. persons that are not U.S. persons if
the transaction is offshore.3 ' The securities professional can sell the securities in the United States during the restricted period in reliance on
Regulation S to persons having discretion to act for non-U.S. persons and
to an international organization. 372 The securities professional can also

sell the securities in the United States or to U.S. persons in reliance on
Rule 144A, but the purchaser in that event will acquire restricted
securities.

373

366. See §4[b].
367. The qualification is necessary because it is not clear whether the restrictions on
sales by securities professional are applicable in any transaction in which the securities professional is acting for the seller or whether they are applicable only when the securities
professional is selling securities for its own account. See supra note 223.
368. See supra notes 22-26 and accompanying text.
369. Rule 144A(b), (c). See Adopting Release, supra note 5, at 80,680 n.135.
370. See §6[a].
371. See §3.
372. See supra note 26.
373. Rule 144(a)(3), supra note 49.
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[d] Officers and Directors of the Issuer
The initial proposals of Regulation S excluded affiliates of the issuer
or distributor from relying on the Rule 904 safe harbor for resales. Presumably, officers and directors of the issuer would have to be non-U.S.
persons to have purchased securities sold to them in reliance on Regulation S. This may occur with respect to foreign issuers and in some instances U.S. issuers as well. If the Regulation S securities are sold in reliance on the category 2 or 3 Rule 903 safe harbors, such officers and
directors might in any event be precluded from relying on Rule 904 during the restricted period. The Adopting Release cautions that officers and
directors cannot use Rule 904 as a conduit for the distribution of the issuer's securities, stating: "Thus, securities being offered in a distribution
by the issuer could not be resold under Rule 904 by an officer or director
during the distribution or during any applicable restricted period. ' 37 '
Presumably, officers and directors can rely on Rule 904 after the restricted period for the resale of securities acquired as part of a Regulation
S distribution.
The Rule 904 safe harbor is also available for resales of securities
acquired in the United States in exempt transactions. 7 5 Officers and directors are likely to have acquired significant securities of the issuer in
exempt transactions. Further, the section 4(1) exemption generally is not
available to affiliates although they can offer securities by complying with
the conditions of Rule 144. If a secondary market develops offshore for
the securities, Rule 904, if available, provides affiliates with additional liquidity. Rule 904 as adopted permits officers and directors who are affiliates solely because they hold such position to rely on the safe harbor provided they pay only the usual and customary brokerage commission in
connection with the execution of the transaction. 376 Although measured
by what would be the usual and customary commission in a brokerage
transaction executed by an agent, this condition does not literally require
an agency transaction. It may, however, be advisable to structure the
transaction as an agency transaction since it may otherwise be difficult to
determine the amount of the transaction compensation and whether it
exceeds the usual and customary brokerage commission.
[e] Offers and Sales After the Restricted Period
The foregoing discussion focuses on sales during the restricted period. There is no post restricted period for distributors. So long as they
are selling part of their allotment they are in the restricted period. After
the restricted period, in inverse order of length of restricted period, investors and securities professionals can resell under Rule 144, Rule 144A,
and section 4(1) or Rule 904. Presumably, in most instances the sales will

374. Adopting Release, supra note 5, at 80,680 n. 139.
375. See §6[b].
376. Rule 904(2). See §6[b].
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be made in reliance on the section 4(1) exemption which, based on the
Commission statements in the Releases relating to Regulation S,377 would
ordinarily be available for routine trading transactions involving sales in
the United States. The issue, however, is not free from doubt.37 8 For that
reason, particularly if there is an offshore market for the security, sellers
may elect to rely on Rule 904.
[f] The Legend
Since offering restrictions are not applicable to the category 1 safe
harbor and since there is no restricted period, Regulation S requires no
disclosure of the registration status of the securities if reliance is placed
on the category 1 safe harbor.3 79 During the restricted period, the offering
restrictions applicable to category 2 and 3 safe harbors, require the use of
a legend on the Prospectus and in other offering materials and documents.38 0 The only legend required on a certificate is in connection with
the sale of equity securities of a non-reporting U.S. company in reliance
on the category 3 safe harbor.38 ' The following literally complies with the
offering restriction requirements:
The securities covered by this Prospectus have not been registered
with the United States Securities and Exchange Commission under
the Securities Act of 1933 (the "Act"). Prior to [the day after the expiration date of the restricted period] the securities cannot be offered
or sold in the United States or to U.S. persons as defined by Rule
902(o) adopted under the Act, other than to distributors, unless the
securities are registered under the Act, or an exemption from the registration requirements of the Act is available.382
The following legend literally complies with the requirements of Regulation S relating to certificates issued to purchasers of equity securities
in reliance on the category 3 safe harbor:
The securities covered by this Certificate have not been registered
with the United States Securities and Exchange Commission under
the Securities Act of 1933 ("the Act"). Holders of the securities prior
to [the day after the expiration date of the restricted period] can resell the shares only if registered under the Act, pursuant to an exemption from registration under the Act, or in transactions effected in accordance with the. provisions of Rule 904 of Regulation S adopted
under the Act.3 83
The first legend fails to reflect all of the nuances of Regulation S, and

377.
378.
379.
380.
381.
382.
383.

See §10[b].
See §10.
See §5[a].
See §5[b].
Rule 903(c)(3)(iii)(B)(3).
Rule 902(h)(2).
Rule 903(c)(3)(iii)(B)(3).
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it may not be possible to do so in a meaningful fashion. There is a limited
category of non-U.S. persons to whom offers and sales can be made in the
United States." 4 Further, although the issuer-distributor safe harbor may
not depend on it, the purchaser-investors are not informed by the foregoing legends of the conditions of their safe harbor or, insofar as the offering restrictions are concerned, that there are any restrictions on their resale. The following legend may be more informative in this respect:
The securities covered by this Prospectus [Certificate] have not been
registered under the Securities Act of 1933 (the "Act") with the
United States Securities and Exchange Commission and it is not intended to register them. Prior to [the day after the expiration date of
the restricted period] the securities cannot be offered or sold in the
United States or to U.S. persons as defined by Rule 902(o) adopted
under the Act, other than to distributors, unless the securities are registered under the Act, or an exemption from the registration requirements of the Act is available. Purchasers [Holders] of the securities
prior to [the day after the expiration date of the restricted period] can
resell the shares only pursuant to an exemption from registration
under the Act, or in transactions effected outside of the United States
[including transactions executed on the
Exchange] and
provided they do not (and no one acting on their behalf) solicit purchasers in the United States or otherwise engage in selling efforts in
the United States. A holder of the securities who is a distributor,
dealer, sub-underwriter or other securities professional, in addition,
cannot prior to [the day after the expiration date of the restricted
period] resell the securities to a U.S. person as defined by Rule 902(o)
of Regulation S unless the securities are registered under the Act or
an exemption from registration under the Act is available.
One might add to all of the above legends a paraphrase of Preliminary Note 6 that might read as follows: "Thereafter [after the restricted
period] the securities can be sold in the United States only if registered
or if an exemption from registration is available."
If a legend is used with the "thereafter" clause attached, the combined statements add up to little more than a statement that the securities cannot be sold in the United States (or during the restricted period
to a U.S. person) without registration or an exemption from registration.
Such a message is singularly uninformative. The question is to whom is
the message to be communicated and whether there can be a right message for all Regulation S purchasers. Thus, although there is no restricted
period for securities included in the category 1 safe harbor because the
offering is an "overseas directed offering," it may, nonetheless, be advisable to impose a restriction to assure compliance with the conditions of an
ODO.385 The following legend might be considered for this purpose:

384. See supra notes 24-26 and accompanying text. Included in the same category are
also certain international organizations. See Rule 902(i)(3).
385. See supra note 132 and accompanying text.
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The securities covered by this Prospectus have not been registered
under the Securities Act of 1933 (the "Act") with the United States
Securities and Exchange Commission and it is not intended to register
them. The securities are offered only to residents of [name of country
in which the offering is made] and cannot be purchased by non-residents of [name of country] or for the benefit of non-residents. Prior to
[the day after the fortieth day from commencement of restricted period, if there were a restricted period] the securities cannot be offered,
sold, assigned, or transferred to a non-resident of [name of country].
Purchasers of the securities prior to [same date as above] can resell
the shares only pursuant to an exemption from registration under the
Act, or in transactions effected outside of the United States [including
transactions executed on the
Exchange] and provided
they do not (and no one acting on their behalf) solicit purchasers in
the United States or otherwise engage in selling efforts in the United
States.
The issuer and distributor safe harbors are based on assumptions as
to the securities markets to which trading activity in the security is likely
to flow. If in an ODO or other offering within the category 1 safe harbor
the assumptions are realistic, probably no legend is needed. The assumptions may not be realistic, however, as to an ODO made in Canada, for
example, or an equity offering as to which there is no SUSMI as there can
be, for example, a substantial U.S. trading market in a foreign security
3 86
without such trading constituting a SUSMI.
If the offshore distributions involve bearer bonds of a U.S. issuer, the
impact of the tax laws should also be taken into account in framing appropriate restrictions.

§13

INTERRELATIONSHIP OF REGULATION S AND TAX PROVISIONS

Although the Proposing Release did not mention the interaction of
Regulation S with federal income tax law, the financial community
quickly realized the link between the two regulatory schemes. 87 Section
163 of the Code generally allows a taxpayer to deduct all interest paid or
accrued within a taxable year on indebtedness.3 88 The Code, however,
generally denies a deduction for, inter alia, interest on any "registrationrequired obligation" unless it is in registered as opposed to bearer form.38 9
The term "registration-required obligation" does not include an obligation that is issued under arrangements reasonably designed to ensure that
it will be sold only to a person who is not a "U.S. person" and meets
certain other requirements.3 90 Specifically, this provision excludes from

386. See §5[a].
387. SEC, IRS Headed for Fight on Safe Harbors, CORP. FIN. WK. 10 (Dec. 12, 1988)

[hereinafter Headed for a Fight]; Maher, Reg. S. Creates Tax Loophole for Americans
Abroad, INVESTMENT DEALERS' DIG. 42 (Aug. 22, 1988).
388. I.R.C. §163(a) (1954).
389. I.R.C. §163(f)(1) (1954).
390. I.R.C. §163(f)(2)(A) and (B) (1954). The term "registration required obligation"
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the definition of "registration-required obligation" an obligation if there
are arrangements reasonably designed to ensure that it will be sold (or
resold in connection with the original issue) only to a person who is not a
United States person, and (i) interest on the obligation is payable only
outside the United States and its possessions, and (ii) on the face of the
obligation there is a statement that any United States person who holds
such obligation will be subject to limitations under the United States income tax laws. 91 If an obligation is a "registration-required obligation,"
the issuer is not only denied an interest deduction if the security is sold
in bearer form, but also is subject to an excise tax. 2 Treasury regulations
33
implement this provision of the Code.
Regulation S impacted the Treasury regulations issued under section
163(f) of the Code because the regulations, in part, were based upon incorporated aspects of federal securities law. 391 One provision of the Treasury regulations under section 163(f)(2)(8) previously stated that the sale
of an obligation would meet the "arrangements reasonably designed" test
if, inter alia, the obligation was not registered under the Securities Act,
"because it was intended for distribution to persons who are not United
States persons. '3 5 The regulations previously provided that, for such
purposes, "the term 'United States person' has the same meaning as it
has for purposes of determining whether an obligation is intended for distribution to persons under the Securities Act."39
Regulation S similarly affected another important provision of the
Code that, in turn, relied upon section 163(f)(2)(B). Under the Code, a
thirty percent withholding tax is generally imposed on interest or dividends derived by foreign persons from sources within the United
States.3 97 No tax, however, is imposed on a foreign person in the case of,
inter alia, "portfolio interest. 399 The term "portfolio interest" includes
interest which is paid on any obligation described in section 163(f)(2)(B)
of the Code, (i.e., obligations sold under arrangements reasonably
designed to ensure they are not sold to U.S. persons).3 99 This is the same

also does not include an obligation which (1) is issued by a natural person; (2) is not of a
type offered to the public; or (3) has a maturity of not more than one year. I.R.C.
§163(f)(2)(A) (1954). Query, whether the typical Eurobond issue would be deemed offered to
the public. Such bonds often escape regulation in Europe on the theory that they are not
offered to the public.
391. I.R.C. §163(f)(2)(B) (1954). See Treas. Reg. §1.163-5(c)(2)(v) (1954) (interest payable outside the United States).
392. I.R.C. §4701(a) (1954).
393. Treas. Reg. §1.163-5 (1990).
394. See Treas. Reg. §1.163-5(c)(2)(i)(A) (1990).
395. Id. See Haseltine, United States Tax and Securities Laws: Working "Together"
Toward Different Goals in Eurobond Financing, 11 MD. J. INT'L L. & TRADE 228, n.25
(Summ. 1987) [hereinafter Working Together].
396. Treas. Reg. §1.163-5(c)(2)(i)(A) (1990).
397. I.R.C. §§871(a), 881(a).
398. Id. at §§871(h)(1); 881(c)(1).
399. Id at §§871(h)(2)(A); 881(c)(2)(A).
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section discussed above that provides the exception to the rule denying
the interest deduction for bearer securities
that was linked to Release
00
4708 by the prior Treasury regulations.'
The Service was disinclined to incorporate into its regulations Regulation S as proposed by the Commission,'" and, therefore, proposed
amendments of its own on August 24, 1989.02 The regulations were
adopted on May 7, 1990.403 Although the new tax regulations follow Regulation S in many respects, the Service diverged from the SEC in a number of important areas, including the definition of "U.S. person," the ability to sell to U.S. persons during a restricted period following a
distribution and certification requirements. As the Service stated,
"[t]hese final regulations are separate and independent from the rules
and interpretations that the SEC chooses to adopt in its administration
of the securities laws."' Noting that it would consider the SEC's interpretation of its regulations "where appropriate," the Service pointed out
that it "must ultimately base its interpretations on the tax policies underlying section 163(f)(2)(B).' 0 5 To a significant extent, the new IRS regulations nullify the benefits of Regulation S for U.S. companies desiring to
issue debt securities in a market that requires bearer securities, such as
the Eurobond market.0
The new Treasury regulations contain three basic requirements.
First, the issuer must not offer or sell the obligation during the "restricted period"' 0 1 to a person who is "within the United States"' 0 8 or its
possessions or to a "U.S. person."' 09 The same general requirement ap-

400. Treas. Reg. §1.163-5(c)(2)(i)(A) (1990).
401. See Headed for a Fight, supra note 387.
402. 54 Fed. Reg. 35,200 (1989).
403. T.D. 8300, 55 Fed. Reg. 19,622 (1990); see 47 TAx NOTEs 804 (May 14, 1990). With
respect to obligations originally issued after May 10, 1990 and on or before September 7,
1990, the issuer may choose to apply the new rules or the rules set forth in other provisions
of the regulations. T. D. 8300, 55 Fed. Reg. 19,623 (1990).
404. T.D. 8300, 55 Fed. Reg. 19,623 (1990).
405. Id. at 19,623.
406. Regarding the necessity for bearer securities in the Euromarket, see Working Together, supra note 393, at 223, 229. In the case of an obligation issued only outside the
United States by an issuer that does not significantly engage in interstate commerce with
respect to the issuance of such obligation, different rules may apply. Treas. Reg. §1.1635(c)(2)(i)(C) (1990). Under limited circumstances, a U.S. issuer may rely upon these rules.
Id.
407. See infra note 414.
408. An offer or sale will be considered to be made to a person who is "within the
United States" or its possessions if the offeror or seller of the obligation has an address
within the United States or its possessions for the offeree or buyer of the obligation with
respect to the offer or sale. There are certain exceptions to this provision. Treas. Reg.
§1.163-5(c)(2)(i) (D)(1)(iii)(A) (1990).
409. Treas. Reg. §1.163-5(c)(2)(i)(D)(1)(i) (1990). The term "United States person" is
defined in I.R.C. §7701(a)(30) (1954) in a manner different from the definition in Regulation
S. See supra note 403. The obligation may, however, be sold to a U.S. person in certain
circumstances. T.D. 8300, supra note 403, at 19,623. There are other exceptions to the gen-
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plies to "distributors, 4 10 and the failure of a distributor to meet the standard would appear to result in adverse tax consequences to the issuer. A
distributor, however, will be deemed to satisfy the requirement if it covenants that it will not offer or sell the obligation during the restricted period to a person who is within the United States or its possessions or to a
U.S. person, and the distributor has in effect procedures reasonably
designed to ensure that its agents who are engaged in selling the obligation are aware that the obligation may not be offered or sold during the
restricted period to a person who is within the United States or is a U.S.
person." "
The second general requirement is that in connection with the sale of
the obligation during the restricted period, neither the issuer nor any distributor deliver the obligation in definitive form within the United States
or its possessions.4 1 2 Third, on the earlier of the date of the first payment
of interest by the issuer on the obligation or the date of delivery by the
issuer of the obligation in definitive form, a certificate must be provided
to the issuer stating that on such date, the obligation is owned by a person that is not a U.S. person. There are certain exceptions to the certification requirement. 2
A "distributor" means a person who offers or sells the obligation during the restricted period pursuant to a written contract with the issuer or
pursuant to a written contract with such a person, or in some cases an
affiliate that acquires the obligation from another member of its affiliated
group for the purpose of offering or selling the obligation during the restricted period. 414 The "restricted period" begins on the earlier of the
closing date (or the date on which the issuer receives the loan proceeds, if
there is no closing) or the date on which the obligation is offered to persons other than a distributor, and ends on the expiration of the forty day
period beginning on the closing date (or the date on which the issuer receives the loan proceeds, if there is no closing with respect to the obligation).4 However, any offer or sale of an obligation by the issuer or a
distributor shall be deemed to be during the restricted period if the issuer
or distributor holds the obligation as part of an unsold allotment or
4 16
subscription.
"U.S. Person" is not defined in the new regulations, so the general

eral rule. See Treas. Reg. §1.163-5(c)(2)(i)(D)(1)(iii)(B), (C) (1990).
410. See infra note 414.
411. Treas. Reg. §1.163-5(c)(2)(i)(D)(1)(ii)(B) (1990).
412. Treas. Reg. §1.163-5(c)(2)(i)(D)(2) (1990).
413. E.g., Treas. Reg. §1.163-5(c)(2)(i)(D)(3)(iii) (1990) (targeted offshore offerings).
414. Treas. Reg. §1.163-5(c)(2)(i)(D)(4). Treas. Reg. §1.163-5(c)(2)(D)(5) (1990) sets
forth the concept of "exempt distributor." An offer or sale will not be treated as made to a
person in the United States or to a U.S. person if the person to whom the offer or sale is
made is an exempt distributor. Id. at §1.163-5(c)(2)(i)(D)(1)(iii)(B).
415. Treas. Reg. §1.163-5(c)(2)(D)(7) (1990).
416. Id.
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definition of the Code would apply." 7 The Code defines "U.S. person" to
mean (i) a citizen or resident of the United States; (ii) a domestic partnership; (iii) a domestic corporation; and (iv) any estate or trust (other
than a foreign estate or foreign trust, within the meaning of section
7701(a)(31) of the code). 18
The new Treasury regulations will nullify in a number of areas the
benefits of Regulation S to U.S. issuers of debt securities in Eurobond
markets and other bearer debt markets. To qualify for the exception that
is the basis for both the interest deduction and the exclusion from the
thirty percent withholding tax, in essence the securities must not be sold
to a "U.S. person" for forty days, whereas sales can be made under Regulation S to U.S. persons in category 1 transactions and there is no restricted period. 9 A U.S. issuer, however, can utilize the category 1 safe
harbor only for a limited type of overseas directed offering which has to
be made to residents of the single country in which made and, hence, will
be primarily affected in this regard by the forty day restricted period.
The tax requirement that U.S. citizens are U.S. persons may not have a
great impact on natural persons, but could adversely affect the classification under Regulation S of certain U.S. entities as non-U.S. persons
under limited circumstances. 2" The principal impact, however, will be to
limit the ability to resell Regulation S bearer debt instruments of U.S.
issuers to U.S. persons during a forty day restricted period (for all categories of securities) pursuant to Rule 144A , another exemption, or Rule 904
21
to the extent permitted by Regulation S during the restricted period.
The new tax regulations also reinstate certification requirements that the
Commission had abandoned for debt securities and, hence, reintroduce
one of the inefficiencies of Rule 4708.422 The forty day restricted period
under the new tax regulations, nonetheless, is shorter than the ninety day
restricted period under Release 4708 that the previous tax regulations incorporated by reference.
§14

SOME SCENARIOS

[a] Offering in Canada by a Foreign Issuer
[i] The Issuer
The issuer is incorporated under the laws of a Canadian province, all

417. 54 Fed. Reg. 35,201 (1989). The Service stated that the SEC's definition of "U.S.
person" on the basis of residence was not "consistent with the general purpose of section
163(f) to prevent avoidance of U.S. tax by U.S. persons." Id.
418. I.R.C. §7701(a)(30) (1954).
419. See §5[a].
420. See supra note 17.
421. See §6[a].
422. Certification was required in transactions under Release 4708 but is not required
by Rule 903(c)(1) or 903(c)(2) of Regulation S. Cf. Rule 903(c)(3)(ii)(B) and
903(c)(3)(iii)(B)(1).
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of its properties are located in Canada, the members of its board of directors and its executive officers are exclusively citizens and residents of Canada, and its shareholders are predominately Canadian. The issuer is a
reporting company under the United States Securities Exchange Act of
1934.
[ii] The Distributors
The lead underwriter is a Canadian investment banking firm as are
most of the members of the underwriting and selling groups. Some of the
distributors, however, are Canadian affiliates of international investment
banking firms.
[iii] The Security
The security is common stock and part of the same class of common
stock as is traded on the Toronto Stock Exchange and in the United
States on NASDAQ.
[iv] The Offering
The securities are registered in several Canadian provinces and are
being sold only in those provinces by securities dealers registered under
the laws of the province in which they expect to make sales. The offering
is not specifically limited to residents of Canada, but no special effort is
being made to sell to non-residents.
[v] Issuer-Distributor Safe Harbor Category
The category 1 safe harbor for an overseas directed offering appears to be
available. The only issue in this regard is the fact that the offering is not
specifically restricted to residents of Canada and an ODO must be "directed" to the residents of the country in which the offering is being
made.423 Query, what directed means in this context and who are residents for this purpose? The category 1 safe harbor would also be available if NASDAQ is not the largest single market and if less than twenty
percent of the trading in the common stock occurred on NASDAQ and, in
any event, if fifty-five percent of all trading occurs on the Toronto stock
exchange.424 If the offering is not an ODO and if there is SUSMI in the
common stock, the category 2 safe harbor would be available as the issuer
425
is a reporting company.
[vi] Who Can Purchase the Security?
If reliance is placed on the ODO, the securities should be sold only to
residents of Canada. If, however, reliance is placed on the absence of
423. See §5[a].
424. Rule 902(n)(1). See supra note 125.
425. See §5[c].
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SUSMI, the securities can be sold to anyone, including U.S. persons, provided the transaction is an offshore one."$0 If SUSMI exists and the offering is not an ODO, reliance would have to be placed on the category 2
safe harbor and the offering could be made in offshore transactions only
to non-U.S. persons. This would, however, permit offshore transactions
with the same persons described under this subheading at section 14[b]
below.
[vii] Restricted Period
There is none, assuming that the category 1 safe harbor is available.
[viii] Offering Restrictions
There are none, assuming that the category 1 safe harbor is available.
[ix] Transactional Restrictions
None are required by Regulation S, assuming that the category 1 safe
harbor is available. The issuer and distributor may, however, want to restrict resales so that they can take place only on the Toronto Stock Exchange or in Canada for a specified period of time. This may be important for two reasons: First, to avoid any contention that the Canadian
purchasers are conduits for sales to non-residents if reliance is placed on
the ODO safe harbor. 42 7 Second, to prevent resales in the United States
for at least forty days in order to assure that the section 4(3) dealer exemption will be available for resales in the United States.'2 8
[x] Directed Selling Effort
The issuer and distributor are precluded from engaging in directed
selling efforts in the United States while the distribution is in process
which would continue so long as any distributor is holding an unsold allotment. 429 However, once the distribution is completed, there are no further restrictions on directed selling efforts in the United States. In any
event, restrictions on directed selling efforts do not preclude the issuer
from distributing its periodic reports and other customary communications to its shareholders, making normal press releases relating to earnings and corporate developments. 3 0 While the distribution is in progress,
there could not be any direct solicitation in the United States or any advertising in the United States relating to the offering except within narrow limitations relating to tombstones and advertisements required by
31
law.4

426.
427.
428.
429.
430.
431.

See §5[a].
See supra note 132.
See supra note 138.
See §4[b].
Adopting Release. supra note 5, at 80,670.
Rule 902(b)(4).
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[xi] Offshore Transactions
All transactions that are part of the distribution have to be offshore.""2 This does not, however, preclude sales to U.S. professional fiduciaries purchasing for the accounts of non-U.S. persons even if the solicitation and other aspects of the transaction take place in the United
States.483 Similarly, with respect to purchases by the International Monetary Fund, the International Bank for Reconstruction and Development,
and certain other international institutions, the sales can take place in
the United States." ' Sales to these two categories of purchasers do not
have to take place offshore and contacts with them solely in such capacities do not constitute directed selling efforts.
[xii] Concurrent Offering in the United States
A concurrent offering of a tranche of the same securities can be made
in the United States in reliance on Regulation D. The purchasers in the
United States would acquire Rule 144 restricted securities and ordinarily
would have to hold the securities for two years, if not registered, prior to
resale in the public securities markets. Rule 144A would not be available
for either the initial placement or for resales since the securities are
5
quoted on NASDAQ and, hence, are not Rule 144A eligible securities.'
The securities could, however, during the Rule 144 restricted period, be
resold on the Toronto Stock Exchange in reliance on Rule 904.' s
[xiii] Resales
The offshore purchaser can always resell the securities in reliance on
Rule 904 which, among other things, would permit the immediate resale
of the securities on the Toronto Stock Exchange. Conceptually, since
there is no restricted period or transactional restrictions, the Regulation S
purchaser could resell the securities to a U.S. person or in the United
States in reliance on the section 4(1) exemption. The securities, however,
could not be sold on NASDAQ or through a dealer in the United States
for forty days from the date of distribution since there will be no dealer
exemption under section 4(3) until forty days has elapsed. 37 Rule 144A is
not available for such resales because the security is not an eligible Rule
144A security as it is quoted on NASDAQ.
[xiv] Variation in the Facts
If the assumptions are the same as to the issuer except fifty-one percent of its voting securities are held of record by persons with a U.S. ad432.
433.
434.
435.
436.
437.

See §4[a].
Rule 902(b)(3), 902(o)(2).
Rule 902(b)(3), 902(o)(7).
See §11.
See §6[b].
See supra note 138.
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dress and its assets are primarily located in the United States, the issuer
is a domestic rather than foreign corporation. 43 8 This would also be true,
assuming more than fifty percent of the voting securities are held of record by U.S. persons even if the assets were primarily Canadian, if the
business were administered principally in the United States or the majority of the executive officers or directors were U.S. citizens or residents.'3 9
If the issuer is a domestic issuer, the category 2 safe harbor rather than
the category 1 safe harbor would be available. The only category 1 safe
harbor available to a domestic issuer is for an offering of non-convertible
debt, non-convertible, non-participating preferred stock, or certain asset
backed securities provided the principal and interest of the securities
(or
0
par value, as applicable) are not denominated in U.S. dollars."
[b] Offering in the Eurobond Market by a U.S. Issuer
[i] The Issuer
The issuer is incorporated offshore and is a non-reporting company
which is the wholly owned subsidiary of a corporation organized under
the laws of Delaware that is a reporting company.
[ii] The Distributor
The lead underwriter is an international affiliate of a U.S. underwriter; most of the members of the underwriting group are international
1
investment banking firms. All are members of the AIBD."
[iii] The Security
Non-convertible debt security with principal and interest denominated in dollars. The security is guaranteed as to principal and interest
by the parent of the issuer. The security will be listed on the Luxembourg
Stock Exchange.
[iv] The Offering
The securities are to be offered in the Eurobond market through
AIBD dealers in London, Brussels, Zurich, and Frankfurt.
[v] Issuer-Distributor Safe Harbor
Although the issuer is a non-reporting company, the securities will be
eligible for the category 2 safe harbor as the securities are guaranteed as
2
to principal and interest by the parent which is a reporting company."

438.
439.
440.
441.
442.

Rule 902(f)(2). See §5[a].
See §5[a].
Rule 902(j)(2). See §5[a].
For a description of the AIBD, see supra note 224.
Rule 903(c). See §5[c].

1991

INTERNATIONALIZATION OF CAPITAL MARKETS-PART

II

423

[vi] Who Can Purchase the Security?
The securities
can be purchased in an offshore transaction by the
44 3
following:
1. Any non-resident of 444
the United States, including a non-resident
citizen of the United States.
2. Any non-national of
the United States provided he is not a resi44 5
dent of the United States.
3. A non-U.S. corporation or partnership including one organized and
controlled by U.S. persons provided it is 4not
organized "principally" for
6
the purpose of buying securities offshore. 4
4. A non-U.S. corporation organized by U.S. persons for the purpose
of buying securities offshore, provided all of the stockholders are accred44
ited investors as defined by Rule 501(a). 1
5. An agency or branch of a U.S. entity engaged in operating offshore,
provided it is not operated for the purpose of investing in unregistered
securities and provided it is engaged in the banking or insurance business
and is subject to regulation by the relevant banking or insurance author44 8
ity in the country in which it operates.
6. A U.S. professional fiduciary acting on a discretionary basis
purchasing the security for the account(s) of non-U.S. person(s). 4"
[vii] Restricted Period
The restricted period is forty days.
[viii] Offering Restrictions
450
The offering restrictions require the following:

1. The written agreement of every distributor (underwriters and dealers) participating in the distribution "pursuant to a contractual arrangement" to offer and sell the security prior to the expiration of the applicable restricted period in compliance with the applicable transaction
restrictions and other requirements of the safe harbor, or pursuant to re45 1
gistration or an available exemption from registration.
2. All offering materials and documents (other than press releases)
used prior to the expiration of the applicable restricted period must in-

443.
444.
445.
446.
447.
448.
449.
450.
451.

See generally §3.
Rule 902(o)(1)(i).

Id.
Rule 902(o)(1)(viii).
Id.
Rule 902(o)(6).
Rule 902(o)(1)(vii)(2).
See generally §5[b].
Rule 902(h)(1).
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clude statements to the effect that the securities have not been registered
under the Securities Act, cannot be offered or sold in the United States or
to U.S. persons within the applicable restricted period unless the securities are registered or an exemption from registration is available."2 For
suggested legends to accomplish this see section 12[f].
3. Such statements must be included: (a) on the cover or inside cover
page of any prospectus or offering circular; (b) in the underwriting section
of any prospectus or offering circular; and (c) in any advertisement made
by the issuer or any distributor or any affiliate of or person acting on
their behalf. 5
If the offering restrictions are not complied with, the safe harbor is
45
not available for the entire offering. "
[ix] Transactional Restrictions
The8 following restrictions are applicable during the restricted
8
period:4
1. No offer or sale can be made to a U.S. person or for the benefit of a
U.S. person."8 "
2. Each distributor selling securities to a dealer during the restricted
period must send a confirmation or other notice to the purchaser stating
that the purchaser cannot for the balance of the restricted period offer 7or
sell the security to a U.S. person or for the benefit of a U.S. person.41
3. No legend has to be included on the certificate and the issuer need
issue no stop transfer or other instructions to implement the foregoing.
[x] Directed Selling Effort
The issuer and distributor are precluded during the distribution, the
entire restricted period, and so long as any distributor is holding an unsold allotment, from engaging in any directed selling efforts in the United
States. 488 The restrictions on directed selling efforts do not preclude the
issuer from distributing its periodic reports and other customary communications to its shareholders or making normal press releases relating to
earnings and corporate developments.8 9 There could not, however, be
any direct solicitation in the United States or any advertising in the
United States relating to the offering except within narrow limitations
relating to tombstones and advertisements required by foreign or U.S.

452.
453.
454.
455.
456.
457.
458.
459.

Rule 902(h)(2). For suggested legends to accomplish this, see §12[f].
Rule 902(h)(2)(i), (ii), (iii).
See Adopting Release, supra note 5, at 80,681. See also discussion at §5[f].
See generally §5[c].
Rule 903(c)(3)(iii)(A).
Rule 903(c)(3)(iv).
See generally §4[b].
Adopting Release, supra note 5, at 80,670.
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law.""0 The distributors are restricted as to the extent to which they can
recommend the security in the United States in a market letter during
the restricted period.' 1
[xi] Offshore Transactions
All transactions that are part of the distribution have to be offshore,462 but this does not preclude sales to U.S. professional fiduciaries
purchasing for the accounts of non-U.S. persons even if the solicitation
and other aspects of the transaction take place in the United States. 63
Similarly, with respect to purchases by the International Monetary Fund,
the International Bank for Reconstruction and Development, and certain
other international institutions, the sales can take place in the United
States."6 ' Sales to these two categories of purchasers do not have to take
place offshore and contacts with them solely in such capacities do not
constitute directed selling efforts.
[xii] Concurrent Offering in the United States
A concurrent offering of a tranche of the same securities can be made
in the United States in reliance on Regulation D or Rule 144A. The purchasers in the United States would acquire Rule 144 restricted securities
in either event which ordinarily would have to be held for two years or
registered prior to resale in the public securities markets. The securities
could be resold in reliance on Rule 904 on the Luxembourg Stock Exchange or the AIBD over the counter market prior to the expiration of
the Rule 144 restricted period. Rule 144A would be available for both the
initial placement or for resales since the securities are Rule 144A eligible
securities, as they are not part of a class of securities listed on a U.S.
stock exchange or quoted on NASDAQ.'6 6 The U.S. placement could consist of a tranche of the offering purchased, for example, by the lead underwriter who then uses the facilities of the PORTAL market to place the
tranche in the United States to Rule 144A qualified institutional buyers
who have elected to participate in the PORTAL market. 6 6 The restrictions on directed selling efforts would not preclude the solicitation of U.S.
persons in connection with the offering of the U.S. tranche. 67
[xiii] Resales
The offshore purchaser can always resell the securities in reliance on

460. Rule 903(b)(4).
461. Adopting Release, supra note 5, at 80,669.
462. See §4[a].
463. Rule 902(b)(3), 902(o)(2).
464. Rule 902(b)(3), 902(o)(7).
465. See §11.
466. See §11. The PORTAL Market may not be available, however, for some time as
the NASD is initially limiting it to securities of foreign issuers.
467. Adopting Release, supra note 5, at 80,668.
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Rule 904 which, among other things, would permit the immediate resale
of the securities on the Luxembourg Stock Exchange and the AIBD over
the counter market. The securities could not be sold in the U.S. until
after the expiration of the forty day restricted period. The securities
could also be resold in the United States or to U.S persons during the
restricted period in reliance on Rule 144A. The purchaser, however,
would have acquired Rule 144 restricted securities under Rule 144(a)(3)
with the two year holding period commencing on the date the predecessor(s) in interest acquired the securities in the Regulation S distribution.468 Such Rule 144A purchaser could resell the securities in Rule 144A
transactions, or could resell them on the Luxembourg Stock Exchange or
the AIBD market pursuant to Rule 904.
[xiv] Variations
If the debt securities of the issuer are not guaranteed by the parent,
the category 3 safe harbor rather than category 2 will be available. The
only significant difference will be that receipts rather than certificates will
have to be issued to purchasers prior to the expiration of the forty day
restricted period, the securities during this period being represented by a
temporary global certificate. On expiration of the restricted period, the
purchasers can receive a certificate provided they certify that the securities are owned beneficially by a non-U.S. person or a U.S. person who
purchased the securities in a transaction exempt from registration under
the Securities Act (presumably, in most instances, Rule 144A).469
[c] Offering in the United Kingdom by a Non-Reporting U.S. Issuer
[i]The Issuer
The issuer is incorporated under the laws of Delaware and is a nonreporting company.
[ii] The Distributor
The lead underwriter is an international affiliate of a U.S. underwriter; most of the members of the underwriting group are international
investment banking firms. All are members of The Securities Association,
a self regulating organization established pursuant to the British Financial Services Act of 1986 ("FSA"), and authorized persons under that
Act.

470

[iii] The Security
The security is common stock and part of the same class of common
stock as is presently traded on the pink sheet market in the United
468. Rule 144(d)(1), supra note 49.
469. Rule 903(c)(3)(ii)(B). See generally §5[d].
470. See the British Financial Services Act at §3.
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States. Application has been made to the International Stock Exchange
in London for admission of the security for dealings on the Unlisted Securities Market upon completion of the offering and such admission is a
condition to the offering.
[iv] The Offering
The securities are being offered as a placing in accordance with the
rdles of the International Stock Exchange and the lead underwriter has
formed a small underwriting group to place the securities with their customers. Some members of the underwriting group have passed off part of
their risk to several sub-underwriters (insurance companies and institutional investors). The placing agreement provides that the underwriters
will purchase the securities at a closing to be held seven business days
after commencement of the offering. A prospectus meeting the requirements of the Stock Exchange and applicable U.K. law has been filed with
the Stock Exchange and the Registrar.47
[v] Issuer-Distributor Safe Harbor Category
The category 3 safe harbor for equity securities of a non-reporting
issuer is available.
[vi] Who Can Purchase the Security?
The securities can be purchased in offshore transactions by the same
persons noted at section 14[b][vi].
[vii] Restricted Period
The restricted period is twelve months from the date of closing.
[viii] Offering Restrictions
The offering restrictions, except for the longer restricted period, are
the same as those described at section 14[b][viii].
[ix] Transactional Restrictions
The following restrictions are applicable during the restricted
period:4 72
1. No offer or sale can be made to a U.S. person or for the benefit of a
473
U.S. person.
2. The investor purchaser of the securities must: (1) certify that it is
not a U.S. person and has not purchased for the account of a U.S. person
or is a U.S. person who purchased in an exempt transaction (presumably,

471. See Id. at §162.
472. See generally §5[d].
473. Rule 903(c)(3)(iii)(A).
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pursuant to Rule 144A), and (2) agree to resell such securities only in
accordance with the provisions of Regulation S, pursuant to registration
under the Act, or pursuant to an available exemption from registration.4 7 '
3. The securities must include a legend to the effect that transfer is
prohibited except in accordance with the provisions of Regulation S. 4 754. The issuer must (by contract, by-laws, articles, or comparable document) refuse to transfer the securities if the sale was not made in compliance with the provisions of Regulation S.' 7"
5. Each distributor selling securities to a dealer during the restricted
period must send a confirmation or other notice to the purchaser stating
that the purchaser cannot, for the balance of the restricted period, offer
77
or sell the security to a U.S. person or for the benefit of a U.S. person.'
[x] Directed Selling Effort
The issuer and distributor are precluded during the distribution, the
entire restricted period, and so long as any distributor is holding an unsold allotment, from engaging in any directed selling efforts in the United
States.478 The restrictions on directed selling efforts, however, do not preclude the issuer from distributing its periodic reports and other customary communications to its shareholders, making normal press releases re7 9
lating to earnings and corporate developments.4
There could not,
however, be any direct solicitation in the United States or any advertising
in the United States relating to the offering except within narrow limitations relating to tombstones and advertisements required by foreign or
U.S. law.' 8 The distributors are restricted as to the extent to which they
can recommend the security in the United States in a market letter during the restricted period.'" The issuer, since it is a non-reporting company, must avoid press releases or unusual product advertising that might
be construed as an attempt to condition the U.S. market for the security.
8 2
These restrictions continue for the one year restricted period.
[xi] Offshore Transactions
The offshore transaction requirements are the same as those described at section 14[b][xi].

474.
475.
476.
477.
478.
479.
480.
481.
482.

Rule 903(c)(3)(iii)(B)(1), (2).
Id.
Rule 903(c)(3)(iii)(B)(3), (4).
Rule 903(c)(3)(iv).
See generally §4[b].
Adopting Release, supra note 5, at 80,670.
Rule 903(b)(4).
Adopting Release, supra note 5, at 80,669.
See Adopting Release, supra note 5, at 80,668.
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[xiii Concurrent Offering in the United States
A concurrent offering of a tranche of the same securities can be made
in the United States in reliance on Regulation D or Rule 144A. The purchasers in the United States would acquire Rule 144 restricted securities
in either event which ordinarily would have to be held for two years or
registered prior to resale in the public securities markets. The securities,
however, could be resold in reliance on Rule 904 on the Unlisted Securities Market prior to the expiration of the Rule 144 restricted period. Rule
144A would be available for both the initial placement or for resales since
the securities are Rule 144A eligible securities as they are not part of a
class of securities listed on a U.S. stock exchange or quoted on NASDAQ. 8 The U.S. placement could consist of a tranche of the offering
purchased, for example, by the lead underwriter who then uses the facilities of the PORTAL market to place the tranche in the United States to
Rule 144A qualified institutional buyers who have elected to participate
in the PORTAL market.48 4 The restrictions on directed selling efforts
would not preclude the solicitation of U.S. persons in connection with the
offering of the U.S. tranche. s"
[xiii] Resales
The offshore purchaser can always resell the securities in reliance on
Rule 904 which, among other things, would permit the immediate resale
of the securities on the Unlisted Securities Market. 486 The securities
could not be sold in the U.S. pink sheet market until after the expiration
of the one year restricted period. The securities could also be resold in
the United States or to U.S persons during the restricted period in reliance on Rule 144A. The purchaser, however, would have acquired Rule
144 restricted securities under Rule 144(a)(3) with the two year holding
period commencing on the date the predecessor(s) in interest acquired
the securities in the Regulation S distribution. 487 Such Rule 144A purchaser could resell the securities in Rule 144A transactions or could resell
them on the Unlisted Securities Market in London pursuant to Rule 904.
[d] Private Offering in U.K. by Reporting U.S. Issuer
[i] The Issuer
The issuer is a corporation organized under the laws of Delaware and
is a reporting company.
483. See §11. It may, however, be unrealistic to assume that the mega institutional investors that satisfy the Rule 144A requirements as qualified institutional buyers would be
interested in purchasing securities of such an issuer.
484. See §11. The PORTAL Market may not be available, however, for some time as
the NASD is initially limiting it to securities of foreign issuers.
485. Adopting Release, supra note 5, at 80,668.
486. See generally §6[a].
487. Rule 144(d)(1), supra note 49.
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[ii] The Distributor
There is to be no underwriter. The issuer expects to place the securities directly.
[iii] The Security
The security is common stock and part of the same class of common
stock as is presently traded on NASDAQ in the United States.
[iv] The Offering
The securities are being offered initially directly by the issuer to insurance companies and institutional investors all of whom qualify as exempted persons under the FSA. The placement is so limited to avoid the
necessity of the issuer being deemed "engaged in the investment business" and subject to the FSA requirement that any person engaged in the
investment business must be a member of an approved self-regulatory organization. 481 If the issuer is unable to place the securities itself, it may
engage a member of one of the self-regulatory organizations to act as its
agent in connection with the placement. No prospectus is to be used in
connection with the offering.
[v] Issuer-Distributor Safe Harbor Category
The category 2 safe harbor for securities of a reporting issuer appears
to be available. Although Regulation S in many respects contemplates an
offshore distribution that would be a public offering under the U.S. securities laws (e.g., offering restrictions applicable to distributors, and restricted periods that commence with a closing of the distribution), its
conceptual basis is that offers and sales that take place outside the
United States are not subject to section 5489 and this would be applicable
to a private offering as well as a public offering.
[vi] Who Can Purchase the Security?
For reasons noted above the placement is being made only to U.K.
investment companies and institutional investors in the United Kingdom.
[vii] Restricted Period
The restricted period is forty days from the date of closing.
[viii] Offering Restrictions
The offering restrictions are applicable, but since no distributors are
being engaged and no offering materials are being used they may not be
triggered. As a matter of precaution, the issuer should assure that the

488. See Financial Services Act, supra note 470, §3, Schedule 1, §§12, 17.
489. See §2.
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required statements are included in any written material that it delivers
to the prospective purchasers."" If a distributor is engaged and offering
materials are used, then the offering restrictions described at section
14[b] [viii] are applicable.
[ix] Transactional Restrictions
The applicable restrictions are the same as those described at section
14[b][ix].
[x] Directed Selling Effort
The issuer and distributor (if one is engaged) are precluded during
the distribution and during the entire restricted period from engaging in
directed selling efforts in the United States. The restrictions on directed
selling efforts, are generally the same as described at section 14[b][x].
[xi] Offshore Transactions
All transactions that are part of the placement must be offshore.
[xii] Concurrent Offering in the United States
A concurrent offering of the same securities could be made in the
United States in reliance on Regulation D. The purchasers in the United
States would acquire Rule 144 restricted securities which ordinarily
would have to be held for two years or registered prior to resale in the
public securities markets.4 91 The securities could not be initially placed in
the United States or resold in reliance on Rule 144A as the securities are
not Rule 144A eligible securities since securities of the same class are
quoted on NASDAQ. 92 The U.S. purchasers could resell the securities
offshore during the Rule 144 restricted period in reliance on Rule 904
provided they were able to find an offshore purchaser.'93
[xiii] Resales
The offshore purchaser could resell the securities offshore in reliance
on Rule 904, but this presumably would be a limited market. During the
forty day restricted period the securities could not be sold on NASDAQ
and in no event could they be resold in reliance on Rule 144A. After expiration of the forty day restricted period, can the securities be resold in
the United States on NASDAQ in reliance on the section 4(1) exemption
for transactions not involving an issuer, underwriter, or dealer and in reliance on the section 4(3) exemption for dealers? If the Adopting Release
can be relied upon, securities can be resold in routine trading transactions

490.
491.
492.
493.

Rule 902(h)(2).
Rule 144(d)(3), supra note 49.
See §11.
See generally §6[b].

DEN. J. INT'L L. & POL'Y

VOL. 19:2

in the United States after expiration of the restricted period. 94 In such
event an issuer can make a private placement offshore with only a forty
day restricted period, whereas the same securities concurrently offered in
the United States pursuant to Regulation D are subject to a two year
restricted period and the resale would be subject to the other limitations
imposed by Rule 144. The resale in the United States after expiration of
the restricted period may not free from doubt, with respect to securities
privately placed outside of the United States as to which a Regulation D
exemption would otherwise be available.
[xiv] Variation in the Facts
Same assumptions except the issuer is a non-reporting company and
its securities are traded in the pink sheets rather than on NASDAQ. The
appropriate safe harbor is now category 3 and the securities are subject to
a one year restricted period and the more severe category 3 transactional
restrictions."95 The securities are also Rule 144A eligible securities; hence,
among other things, during the restricted period they could be resold in
the U.S. subject to the Rule 144A conditions. The resale would change
the status of the securities to Rule 144(a)(3) restricted securities subject
to a two year restricted period which would have commenced with the
date the predecessor(s) acquired the securities from the issuer. 96 The
Rule 144A purchasers, however, could resell the securities during the restricted period to other Rule 144A purchasers. 97
[e] Eurobond Offering by Japanese Issuer of Equity Related Security
[i] The Issuer
The issuer is a Japanese corporation. It is not a reporting company
but complies with the requirements of the section 12g3-2(b) exemption.9 "
[ii] The Distributors
The lead underwriter is an affiliate of a Japanese investment banking
firm and the members of the underwriting group are primarily other Japanese securities affiliates. Some of the distributors, however, are affiliates
of other international investing banking firms and all are members of the
AIBD.

494. See generally §10[b].
495. See §14[c][ix].

496. Rule 144(d)(1), supra note 49.
497. See §11.

498. Rule 12g3-2(b), 17 C.F.R. §240.12g3-2(b) (1990), provides an exemption for foreign
issuers for securities not listed in the United States on an exchange or quoted on NASDAQ
if the issuer files with the SEC the reports it is required to file with the foreign stock exchange on which it is listed or foreign regulatory authorities.
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[iii] The Security
The security is a unit consisting of a debt security with principal and
interest denominated in Swiss Francs and warrants to purchase common
stock that is part of the same class of common stock as is traded on the
Tokyo Stock Exchange and in the United States on the NASD's Electronic Bulletin Board. The U.S trading of the issuer's common stock is an
insignificant part of the overall trading in the common stock and there is
no significant U.S. market for the issuer's debt securities. The warrants
are exercisable ninety days after the date of issuance and are for a term
of three years. The exercise price is the equivalent of ten dollars per share
based on the exchange rate at date of issuance and the market price
based on exchange rates at date of issuance is ten dollars per share. The
issuer's bonds do not presently trade in the United States.
[iv] The Offering
The securities are being offered in the Euro-bond market concurrently in Switzerland, the United Kingdom, France, and Belgium. The
bonds are expected to trade through the AIBD market and the warrants
will be listed on the Tokyo Stock Exchange.
[v] Issuer-Distributor Safe Harbor Category
The category 1 safe harbor appears to be available for the bonds, the
warrants, and the common stock underlying the warrants as SUSMI does
not exist as to any of the securities.
[vi] Who Can Purchase the Security?
If the transactions are offshore, any person can purchase the unit offered in the distribution insofar as Regulation S is concerned."9 Since,
however, the warrants during the three year term involve a continuous
offering of the underlying security, if the units are offered to U.S. persons
outside of the United States, the offering at some point will be made to
persons in the United States unless it is framed as an offer only to the
employee-representative of the U.S. persons who permanently maintains
an offshore presence. This may be extremely difficult to accomplish;
therefore, consideration should be given to limiting the offering to persons described section 14[b][vi] and a mechanism adopted to assure that
the warrants are held and exercised only outside of the United States.
[vii] Restricted Period
There is no restrictive period for this category.

499. See §5[a].
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[viii] Offering Restrictions
There are no offering restrictions for this category.
[ix] Transactional Restrictions
There are no transactional restrictions for this category.
[x] Directed Selling Effort
The issuer and distributor are precluded from engaging in directed
selling efforts in the United States while the distribution is in process
which would continue so long as any distributor is holding an unsold allotment. 50 0 Once the distribution is completed, there are no further restrictions. But query, when is the distribution completed as to the shares
underlying the warrants? Rule 902(m) deals with the related problem of
when does a restricted period commence in this context and provides that
it commences on completion of the distribution of the warrants if certain
restrictions and procedures are followed that essentially preclude a U.S.
person from holding the warrants during the restricted period. But there
is no restricted period since the securities are in category 1 and in any
event Rule 902(m) does not deal with the issue of directed selling effort.
There could not while the distribution is in process, presumably for the
life of the warrants, be any direct solicitation in the United States or any
advertising in the United States relating to the offering except within
narrow limitations relating to tombstones and advertisements required by
law.50 1 The restrictions on directed selling efforts, however, do not preclude the issuer from distributing its periodic reports and other customary communications to its shareholders, making normal press releases relating to earnings and corporate developments."0 '
[xi] Offshore Transactions
All transactions that are part of the distribution have to be offshore.
See discussion at section 14[e][vi] for special problems presented with respect to the warrants and the securities underlying the warrants. In any
event, sales can be made to U.S. professional fiduciaries purchasing for
the accounts of non-U.S. persons even if the solicitation and other aspects
of the transaction take place in the United States. 50 3 Similarly, with respect to purchases by the International Monetary Fund, the International
Bank for Reconstruction and Development, and certain other international institutions, the sales can take place in the United States. 504 Sales
to these two categories of purchasers do not have to take place offshore

500. See generally §4[b].
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Rule 902(b)(4).
Adopting Release, supra note 5, at 80,670.
Rule 902(b)(3), 902(o)(2).
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and contacts with them solely in such capacities do not constitute directed selling efforts.
[xii] Concurrent Offering in the United States
A concurrent offering of a tranche of the same securities can be made
in the United States in reliance on Regulation D and or Rule 144A.505
The purchasers in the United States would acquire Rule 144 restricted
securities in either event which ordinarily would have to be held for two
years or registered prior to resale in the public securities markets.50 6 The
bonds, however, could be resold in reliance on Rule 904 on the AIBD
market and the warrants and underlying shares on the Tokyo Stock Exchange prior to the expiration of the Rule 144 restricted period. Rule
144A would be available for both the initial placement or for resales since
the securities are Rule 144A eligible securities as the OTC Bulletin Board
is not an inter-dealer quotation system. The U.S. placement could consist
of a tranche of the offering purchased, for example, by the lead underwriter who then uses the facilities of the PORTAL market to place the
tranche in the United States to Rule 144A qualified institutional buyers
who have elected to participate in the PORTAL market.50 7 The restrictions on directed selling efforts would not preclude the solicitation of U.S.
persons in connection with the offering of the U.S. tranche. 50 8
[xiii] Resales
The offshore purchaser can always resell the securities in reliance on
Rule 904 which, among other things, would permit the immediate resale
of the bonds through the AIBD market and the warrants and common
stock on the Tokyo Stock Exchange. Conceptually, since there is no restricted period or transactional restrictions, the Regulation S purchaser
could resell the securities to a U.S. person or in the United States in reliance on the section 4(1) exemption. The securities, however, could not be
sold on the OTC Electronic Bulletin Board or through a dealer in the
United States for forty days from the date of distribution since there will
be no dealer exemption under section 4(3) until forty days has elapsed. 0 9
Rule 144A, however, would be available immediately for such resales because the securities are eligible Rule 144A securities. Although the issuer
is not a reporting company, its exemption under section 12g3-2(b) does
reduce the amount of disclosure required in connection with a Rule 144A
transaction.5 10 There may be some reluctance to purchase the securities in
a Rule 144A transaction since it will result in a two year holding period
which can be avoided by deferring the purchase until expiration of the
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forty day period after which the section 4(3) dealer exemption will become available and the securities can be freely traded in the United
States.
Some special problems arise, however, in any event, in connection
with the resale of the warrants in the United States. The warrants during
their term constitute a continuing offering by the issuer which must find
an exemption. Rule 144A is not available since it is not an exemption for
an issuer. Regulation S is no longer available on the assumption that the
warrants have been purchased by a U.S. person in the United States. The
most likely exemption is Regulation D which would ordinarily under
these circumstances require resales in the United States to be limited to
persons who are Regulation D accredited investors. 511 Such steps would
have to be taken at the time of the offshore distribution to elicit the cooperation of the issuer. Given the foregoing and the availability of a market
in Japan, it is unlikely that the issuer and distributors would be prepared
to take these steps and are more likely to restrict the warrants so that
they cannot be held or exercised by a U.S. person.
[xiv] Variation in the Facts
The assumptions are the same as to the issuer, except it is engaged in
the oil and gas exploration and production business exclusively in the
United States and although it is a Japanese corporation, fifty-one percent
of its common stock is owned of record by the U.S. promoters who several
years earlier persuaded a Japanese investment banking firm to take the
company public in Japan. The company is therefore a domestic rather
than foreign issuer.512 Assume also that the company is a reporting company. The category 2 safe harbor is available, which requires compliance
with the offering restrictions and the transactional restrictions during a
forty day waiting period. The restricted period and restrictions are the
same as to the debt securities, the warrants, and the underlying stock.
The restricted period as to the underlying stock, however, will commence
to run from the date of issuance only if the warrants contain the required
legend and other steps and procedures are initiated to assure that the
warrants are held and exercised only by non-U.S. persons.5 1 Otherwise,
the restricted period will not commence until the expiration of the exercise period of the warrants. Although the legend and related procedures
are not specifically limited to the restricted period, since the purpose of
the requirement is to permit resales to U.S. persons or in the U.S. under
certain circumstances absent an exemption or registration, the special
limitations imposed are necessarily limited to the restricted period. Since
the warrants in any event cannot be exercised for a period of ninety days,
the restricted period will have expired before the warrants can be exer-

511. See Rules 501(a), 506, 17 C.F.R. §230.506 (1990).
512. Rule 902(f)(2).
513. Rule 902(m). See §8.
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cised. At the end of forty days, however, it would appear that they could
be resold in the United States and to U.S. persons in reliance on section
4(1).51' Alternatively, the offshore holder of the warrants could exercise
them after ninety days and immediately resell the underlying shares on
the pink sheet market in the United States in reliance on section 4(1) as
the restricted period would have run on the underlying shares even if
they are held by the holder for only one day. 515 If, however, the holder
after forty days resells the warrants in the United States in reliance on
section 4(1), the U.S. purchaser is in a somewhat different position as the
issuer is now making an offering onshore to U.S. persons so long as the
warrants remain exercisable. It appears under these circumstances that
the issuer would have to rely on an exemption under either section 4(2) or
Regulation D for such offers and it would be difficult to control the situation so as to assure the availability of such exemption. Under these circumstances, the issuer in connection with the initial distribution should
probably take appropriate steps to assure that the warrants are not resold
to U.S. persons or are sold to U.S. persons who are accredited investors
for purposes of Regulation D. In any event, if a U.S. person were to acquire such warrants, upon exercise of the warrants he would acquire Rule
144 restricted securities subject to a two year holding period before they
could be resold in the public U.S. markets. 6 ' Further, such person would
not have the benefit of any prior holding period since the predecessor
owned the warrants and not the underlying security. The U.S. purchaser
during the Rule 144 restricted period could resell the shares to a Rule
144A qualified institutional buyer, since the OTC Electronic Bulletin
Board is not an inter-dealer quotation system and the security is a Rule
144A eligible security. 51 7 The U.S. purchaser could also resell the security
on the Tokyo Stock Exchange in reliance on Rule 904 and under these
circumstances would probably purchase the warrants and the underlying
shares in reliance on the availability of that market.
If the underlying shares are admitted to quotation on NASDAQ prior
to the expiration of the exercise period of the warrants, an interesting
situation would develop as to the Rule 144A status of the securities. The
determination of whether securities are Rule 144A eligible securities is
made when the securities were issued. 5 8 Accordingly, those that exercise
the warrants before the underlying shares are quoted on NASDAQ would
continue to hold Rule 144A securities (as would any Rule 144A purchaser
from them) whereas those exercising the warrants after quotation on
NASDAQ would not have Rule 144A eligible securities.
For reasons noted at section 14[e][xiii], the issuer and distributor
may find it advisable to restrict the warrants so that they cannot be held

514. See §10[b].
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516. Rule 144(a)(3), supra note 49.
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or exercised at any time by a U.S. person.
[f] Offshore Offering of Convertible Debentures By a U.S. Issuer
[i] The Issuer
The issuer is a corporation organized under the laws of Delaware and
is a reporting company.
[ii] The Distributor
The lead underwriter is an international affiliate of a U.S. underwriter; most of the members of the underwriting group are international
investment banking firms. All are members of the AIBD.5 9
[iii] The Security
Convertible debentures with principal and interest denominated in
dollars. The debentures are convertible at any time within three years
into common stock at a price representing a conversion premium of
twenty percent based on the conversion ratio relative to the market price
of the common stock at the time the convertible securities are distributed. The common stock is traded in the United States on NASDAQ. The
convertible debenture will be listed on the Luxembourg Stock Exchange.
[iv] The Offering
The securities are to be offered in the Eurobond market through
AIBD dealers in London, Brussels, Zurich, and Frankfurt.
[v] Issuer-Distributor Safe Harbor
Both the convertible debenture and the underlying common shares
are eligible for the category 2 safe harbor as the issuer is a reporting
company. 52 0
[vi] Who Can Purchase the Security?
The securities can be purchased in offshore transactionsby the same
persons as those described at section 14[b][vi].
[vii] Restricted Period
The restricted period is forty days both with respect to the convertible debentures and the shares underlying the convertible debentures. The
important issue, however, is when does the restricted period commence to
run as to the shares underlying the conversion rights? If the section
3(a)(9) exemption is available (which it will be since the conversion will

519. For a description of the AIBD, see supra note 224.
520. See generally §5[c].
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involve an exchange of securities of the same issuer and no commissions
or remuneration will be paid to anyone in connection with such conversion) the restricted period on the underlying shares will commence at the
same time as it commences as to the convertible debentures (generally on
521
closing).
[viii] Offering Restrictions
The offering restrictions are the same as those described at section
14[b][viii].
[ix] Transactional Restrictions
The transactional restrictions are the same as those described at section 14[b][ix].
[x] Directed Selling Efforts
The restrictions on directed selling efforts in the United States are
the same as those described at section 14[b][x].
[xi] Offshore Transactions
See section 14[b][xi].
[xii] Concurrent Offering in the United States
A concurrent offering of a tranche of the convertible debentures securities can be made in the United States in reliance on Regulation D or
Rule 144A. Although the underlying shares are not Rule 144A eligible securities, the convertible debentures are since they are not listed on a U.S.
stock exchange or quoted on NASDAQ and the conversion premium is at
least ten percent. 22 The purchasers in the United States would acquire
Rule 144 restricted securities, in either event, which ordinarily would
have to be held for two years or registered prior to resale in the public
securities markets. If the debentures are converted into common stock,
the Rule 144 holding period would commence to run from the date the
convertible debentures were acquired from the issuer. 2 ' The common
stock received on conversion, however, would not be Rule 144A eligible
and could not be resold in reliance on Rule 144A. The holder of the convertible debenture, accordingly, is unlikely to convert the security unless
forced to because the securities are called and can be redeemed unless
converted. The convertible debentures could also be resold during the
Rule 144 restricted period in reliance on Rule 904 on the Luxembourg
Stock Exchange or the AIBD over the counter market. The U.S. placement could consist of a tranche of the offering purchased, for example, by

521. See generally §7.
522. Rule 144A(d)(3)(i).
523. Rule 144(d)(3)(ii), supra note 49.
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the lead underwriter who then uses the facilities of the PORTAL market
to place the tranche in the United States to Rule 144A qualified institutional buyers who have elected to participate in the PORTAL market." '
The restrictions on directed selling efforts would not preclude the solicitation of U.S. persons in connection with the offering of the U.S.
tranche 2 5
[xiii] Resales
The offshore purchaser can always resell the securities in reliance on
Rule 904 which, among other things, would permit the immediate resale
of the convertible debentures on the Luxembourg Stock Exchange and
the AIBD over the counter market. The offshore purchaser could resell
the convertible debentures or the underlying shares in the U.S. after the
expiration of the forty day restricted period. Since the debentures are immediately convertible into common stock which is traded on NASDAQ,
this would appear (assuming expiration of the forty day restricted period)
to permit the offshore holder to convert and immediately resell the common stock on NASDAQ notwithstanding the fact that it is contrary to the
position of the staff prior to the adoption of Regulation S.526 The convertible debentures could also be resold in the United States or to U.S persons during the restricted period in reliance on Rule 144A. The purchaser, however, would have acquired restricted securities under Rule
144(a)(3) with the- two year holding period commencing on the date the
predecessor(s) in interest acquired the securities in the Regulation S distribution. 5 7 Such Rule 144A purchaser could resell the debentures (but
not the shares received on conversion) in Rule 144A transactions or could
resell the debentures on the Luxembourg Stock Exchange or the AIBD
market and the underlying shares offshore, if there is a market for them,
in reliance on Rule 904.
[xiv] Variation
If the conversion premium was not at least ten percent, then neither
the debentures nor the underlying shares would be Rule 144A eligible securities. In that event, the status of the convertible security as a Rule
144A security is determined by the security underlying the conversion
rights.' " If the conversion would not be exempt pursuant to section
3(a)(9) (e.g., if remuneration is paid to dealers who solicit the conversion)
the conversion rights will be treated as warrants." 9

524. See §11. The PORTAL Market may not be available, however, for some time as
the NASD is initially limiting it to securities of foreign issuers.
525. Adopting Release, supra note 5, at 80,668.
526. See §7.
527. Rule 144(d)(1), supra note 49.
528. Rule 144A(d)(3).
529. See §14[e] for a warrant scenario.
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§15 CRITIQUE OF REGULATION S

The adoption of Regulation S will stimulate offshore distributions
and will enhance the access of U.S. institutional investors to issues of securities by foreign companies. The impact, however, is likely to be, by
U.S. institutional investors that organize a separate subsidiary based offshore since such subsidiaries will not be U.S. persons. Those that do not

have a subsidiary can purchase securities distributed offshore by foreign
issuers relying on the category 1 safe harbor, but only if the transaction
(including the offer) takes place offshore. This will be no easy matter for
an institutional investor that has neither an offshore subsidiary nor an
offshore presence. It is further complicated by the fact that there can be
no directed selling effort in the United States; hence, there is a problem
regarding how such institutional investors will become aware of the offering. Qualified U.S. institutional buyers, however, can effect Rule 144A
transactions with the original purchasers in a Regulation S distribution.
The primary way most such U.S. institutional investors are likely to participate is by purchasing the securities distributed offshore in the organized offshore securities market in which they trade and by purchasing securities of foreign issuers placed privately in the United States through
PORTAL in reliance on Rule 144A.6 30
There was a tendency during the proposal period to overlook the significance of the General Statement to the effect that offshore offers and
sales of securities are not subject to the registration provisions of section
5."" One obviously prefers to rely on a safe harbor, and much of the value
of the General Statement was gutted by the deletion of the relevant criteria. The General Statement, nonetheless, may still be useful in situations
in which there is an inadvertent failure to comply with Regulation S and
in the process some deleted general criteria included in the proposals may
be resurrected.
A frustrating aspect of Regulation S is the tendency to regulate by
the legislative history reflected in the proposing, reproposing, and adopting releases rather than in the regulation. A consequence is that one must
scour the releases (including the footnotes) for important nuances not
covered by the rules, including whether resales can be made in the United
States after the restricted period, the effect of a failure to comply with a
safe harbor restriction or condition, and a number of other areas. The

SEC's interpretive process can be expected to flush out, over time, other
areas of uncertainty that need clarification. The variety of scenarios that

can develop involving offshore distributions and the interrelationship of
Regulation S, Rule 144A, and the PORTAL Market are limitless.

530. Rule 144A and PORTAL are discussed at §11
531. See §2.

STUDENT COMMENT

The Reunification of China: An Examination
of the Legal Systems of the People's
Republic of China, Hong Kong, and Taiwan
I.

A

HISTORICAL REVIEW OF THE CHINAS

The Chinese empire has existed in one form or another for over 2,000
years.' Many battles have taken place on her soil and many different
countries have laid claim to her resources. The concept of nationalism is
so deeply ingrained in her people that even in her present divided state,
reunification remains a primary objective for all Chinese.2 Now, as we
face the turn of the millennium, there seems to be a possible hope that all
of China may once again become reunited.
The most recent attempt at reunification began in 1975 when Premier Zhou Enlai introduced the "Four Modernizations Program"
designed to help bring the People's Republic of China (PRC) into the
global economy. 3 To achieve this modernization the PRC followed an
"open economic policy" which included the expansion of the PRC's foreign trade and importation of a large quantity of advanced technology
and equipment from the developed world." Keeping in line with this new
open economic policy, the PRC subsequently adopted a new political posture towards the reunification of China calling for the "peaceful reunification" instead of "liberation" of Taiwan and Hong Kong.6 A new Constitution was ratified in 1983 which reflects not only this economic openness
but the hope for reunification as well.' The new Chinese Constitution le-

1. Young, Observations on the Importance of Law in China, 1988 B.Y.U. L. Rzv. 501,

508 (1988).
2. Id. See generally REPUBLIC OF CHINA (H. Chang ed. 1983) (hereinafter CHINA).
3. Valauskas, China's Special Economic Zones, 9 HASTINGS INT'L & COMP. L. REV. 152,
163-65 (1986). The "Four Modernizations" were to be carried out in two stages. Stage one
was to build an independent industrial and economic system. The second stage was to accomplish the modernization of agriculture, industry, national defense, and science and technology before the end of the century.
4. Id. at 164.
5. M. LASATER, POLICY IN EVOLUTION: THE U.S. ROLE IN CHINA'S REUNIFICATION 29
(1988).
6. See generally THE CONSTITUTION OF THE PEOPLE'S REPUBLIC OF CHINA (1983), re-
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gitimized the newly formed Special Administrative Regions (SARs) by
providing for their autonomy in Article 31.' The first of these regions was
the Shekou Industrial Zone near Hong Kong.8 Many more SARs have
been established by Premier Zhao who expanded the economic autonomous regions in an effort to increase development near the Chinese coast.
As of 1988, nearly 300 cities and counties had been opened to the possibility of direct integration into the pacific and global economies.9
During this time of economic openness on the mainland, the British
began facing the inevitable expiration of their lease on Chinese territory
near Hong Kong in 1997. Without these leased territories, Hong Kong
would be unable to sustain its population and would loose its position as
one of the financial capitals of the world. ' For this reason, the British
entered into negotiations with the PRC and promulgated the Joint Declaration of the Government of the People's Republic of China and the Government of the United Kingdom of Great Britain and Northern Ireland
on the Question of Hong Kong (Joint Declaration) in 1984." This agreement in effect transfers the sovereignty of Hong Kong from the British to
the PRC in 1997. Under the terms of the Agreement, Hong Kong will
become a Special Administrative Region which will retain a "high degree
of autonomy" for a period of fifty years."
Soon after the signing of this agreement the PRC issued a declaration which indicated their intent that this agreement would pave the way
for the reunification of the Republic of China, Taiwan (Taiwan) with the
PRC. The declaration was entitled the "Nine-Points Plan" and effectively
reiterated the "one China, two systems" approach adopted in the Joint
Declaration.' s The terms of this proposal mirror the Hong Kong Joint

printed in, The Constitution of the People's Republic of China, 3 CONSTITUTIONAL COMMENTARY 5 (1988) (hereinafter PRC CONST.).
7. Id. art. 31.
8. Valauskas, supra note 3, at 185.
9. Fincer, Zhao's Fall, China's Loss, 76 FOREIGN POL. 3, 18 (1989).
10. Note, The Reversion of Hong Kong to China: Legal and Practical Questions, 21
WILLAMErTE L. REv. 327, 333 n.36 (1985). Without the cooperation of the PRC, Hong Kong
would not be able to survive because of lack of basic resources such as water and an airport.
11. See generally Agreement on the Future of Hong Kong, Sept. 26, 1984, United Kingdom of Great Britain and Northern Ireland-People's Republic of China, reprinted in 23
I.L.M. 1366 (hereinafter "Agreement").
12. See id. art. 27 and Annex I.
13. M. LASATER, supra note 5, at 103-04. The nine points include:
1. Talks between the CPC and the KMT regarding reunification;
2. facilitate the exchange of mail, trade, air, and shipping services and visits by
relatives and tourists as well as academic, cultural, and sport exchanges, and
reach an agreement thereupon;
3. after reunification, Taiwan can enjoy a high degree of autonomy as a SAR
and can retain its armed forces. The central government will not interfere with
local affairs;
4. Taiwan's current socio-economic system will remain unchanged, so will its
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Declaration in most respects; however, the Plan offers Taiwan more autonomy with regard to international affairs and defense than the Joint
Declaration with Hong Kong.' 4
Unfortunately for the PRC, the Taiwanese did not respond favorably
to the offer. Since the revolution, Taiwan has maintained a policy of
"Three No's" with regard to the mainland: No contacts, no talks, no compromise.1" As recently as 1989, the Taiwanese were still espousing this as
their official position toward the PRC; 6 however, the recent lifting of
travel and trade restrictions to the PRC by Taiwan is an indication of a
possible new political force in Taiwan. 17 Also, in an effort to appear reasonable toward the PRC, the government in Taiwan has developed its
own reunification plan: "One country, two equal governments.' 8 While,
Taiwan feels this is the ideal model of transition for handling the relationship between the two sides before reunification, a closer look reveals
this is really no change from the present situation."' Both governments
hold that there is only one China, and at the present time, there are two
governments. The difference is that under this system, Taiwan would be
able to participate in international organizations as an equal with the
PRC and receive recognition as a legitimate government of China from
other countries. The mainland firmly rejects this proposal because they
way of life and its economic cultural relations with foreign countries;
5. people in authority in Taiwan may take up posts of leadership in national
politics;
6. when Taiwan's local finances are in difficulty, the Central Government shall
help out as they see fit;
7. there will be no discrimination against Taiwanese who want to settle on the
mainland. They will have the freedom of entry and exit from the mainland;
8. businessmen will be allowed to invest in the mainland and their interests
and profits are guaranteed; and
9. the reunification of the "motherland" is the utmost priority and should be
accomplished above all else. We charge the Kuomintang with pursuing this
goal through meaningful dialogue and compromise.
14. Id. at 132.
15. Id. at 114.
16. Christ. Sci. Mon., Feb. 23, 1989, at 7, col. 3.

17. N.Y. Times, Jan. 28, 1989, at 4, col. 3. Since Taiwan has eased travel restrictions to
the PRC, over 400,000 Taiwanese have visited the mainland as well as a limited number of
student groups from the PRC which have been allowed to visit Taiwan. See also Taiwan
Allows Citizens to Visit Relatives in China, L.A. Daily Journal, Oct. 15, 1987, at 9, col. 1.
18. Jiaquan, Taiwan's New Mainland Policy Raises Concern, BEIJING REv.,May 22-28,
1989, at 23. The basic differences between this and the PRC's "one country, two systems"
are these. First, Taiwan's plan advocates that both the PRC and Taiwan hold their own
independent sovereignty. Second, the relationship between the PRC and Taiwan would be
equal. Neither government would be servient to the other. Third, this idea of two equal
governments is one for a transitional period only. In the long run, there would be only one
country and one government.
19. Id.
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feel sovereignty can vest itself in only one government."0 While the official
line of the Taiwanese towards the PRC has not changed, more moderate
rhetoric is being espoused by the heads of state. As stated by Shao Yuming, head of Taiwan's information bureau on October 13, 1988, "[our]
position vis-a-vis the mainland [is] security, non-governmental contacts,
1
no direct contacts, contact limited to civil affairs, and gradual progress."'
As positive relations continue to grow between the PRC and Taiwan,
the Hong Kong Basic Law Drafting Committee (BLDC) has been completing some important sections of the Basic Law for the new Hong Kong,
SAR.2 2 The Joint Declaration states clearly that in the new Hong Kong,
SAR, the executive shall be accountable to the legislature, yet the Basic
Law as drafted does not give any power of accountability to the Legisla23
ture. Even their power of impeachment must be approved by the PRC.
These variations from the Joint Declaration are beginning to make the
citizens of Hong Kong very nervous regarding the PRC's promise of "a
24
high degree of autonomy" for the region.
On the mainland, the PRC has been experiencing some problems of
its own in the form of an overheated economy, inflation, unemployment,
bottlenecks in energy, raw materials and transportation, and income disparities.2 5 The general dissatisfaction of the populous, along with the students' cries for greater political freedom, lead to the demonstrations in
Tienanman Square in April and May of 1989. The frustration of the government with the slow progress of the modernization plan culminated in
the massacre of demonstrators on June 4, 1989. This nationwide crackdown effectively closed the major trading cities to the full implementation
of Premier Zhao's coastal development policies.2 6 In retrospect however,
the crackdown had little effect on international business. Although the
events in Beijing weigh heavily on our minds, we need only remember
how quickly the demonstrations of 1987 faded from the forefront of world
politics to understand how this recent atrocity may impact future relations. U.S. business, usually a key indicator of the importance of world
events, has become increasingly confident about the stability of China's

20. Id. at 24.
21. Jiaquan, More on Reunification of Taiwan with the Mainland, BEIJING REV., Jan.
16-22, 1989, at 26.
22. Lau, Structure of the Hong Kong Special Administrative Region Government, 20
CASE W. RES. J. INT'L L. 51, 57 (1988). See page 18 of this article for a more complete
assessment of the Basic Law. The complete text of both the first and second drafts of the
Basic Law are reprinted in 22 CHINESE L. & GOV'T, Fall 1989, at 12, 196 [hereinafter The
Basic Law].
23. Id. at 58.
24. Agreement, supra note 11, art. 27 and Annex I. See also Yu Shek, Basic Law Basic Problems, 40 FREE CHINA REV., Mar. 1990, at 24. Mr. Yu Shek states that a recent poll
noted that confidence in Beijing has fallen from 75 percent in the beginning of 1989 to 52
percent after the May 20th declaration of Martial Law in Beijing. A table of additional
statistics is reprinted in the article as well.
25. Lord, China and America: Beyond the Big Chill, 68 FOREIGN AFF. 1, 5 (1989).
26. Fincer, supra note 9, at 28.
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economy. It wavered slightly with Beijing's response to the student demonstrations in early 1987, and all indications point to the market in China
returning to normal again 2 7 The recent visits by U.S. officials and the
lifting of martial law in China are merely the latest indications of normalcy in the region.
While some indicators seem to point to the eventual reunification of
all of China, there are some important legal considerations which must be
explored. The remainder of this article will examine the legal systems of
the PRC, Hong Kong, and Taiwan in light of the proposed "one country,
two systems" model of reunification in the hopes of determining whether
irreconcilable differences exist which would prevent the eventual reunification of all of China.
II.

THE LEGAL SYSTEM OF THE PEOPLE'S REPUBLIC OF CHINA

The legal system in the PRC has gone through many changes in the
short time since the revolution. In the period immediately following the
ouster of Chiang Kai-shek's Nationalists, the PRC sought to rid itself of
foreign control over its land and assets. To do this they expropriated
large capital, industrial, and trade holdings and transferred ownership of
those holdings to the Government.2" During this period of isolation from
the world, the PRC did not have a well defined legal system to protect
private interests or individual rights. As it became increasingly evident to
the PRC that they could not remain isolated without falling hopelessly
behind the rest of the world in terms of technology and productivity, they
began to change their legal system from one which was primarily regulatory to a more formal legal system which mirrored those of Western countries. 29 They believed the establishment of a formal legal system would
prompt the West to accept them as a responsible member of the world
economic community, thus opening the way for trade and economic development within China.30
Because of China's prior occupations by industrialized nations, foreign direct investment in China has become synonymous with negative
attributes such as "arrogance, gunboat diplomacy, and religious proselytizing."31 In an effort to change the way the populace views foreign investment and to change the way the rest of the world views the PRC, the
government introduced in 1975 a program entitled "the Four Modernizations." The program's goals include the building of an independent industrial and economic system and the modernization of agricultural, indus-

27. Vause, Perestroika and Market Socialism: The Effects of Communism's Slow
Thaw on East-West Economic Relations, 9 Nw. J. INT'L L. & Bus. 213, 226 (1988).
28. Valauskas, supra note 3, at 161. Foreign owners were compensated for their holdings, however, most of the money was retained by the government because of large tax debts
which were unpaid.
29. Id. at 172-73.
30. Id. at 174.
31. Id. at 159.
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trial, defense, and science industries before the end of the century. 2
To better achieve these goals, the PRC adopted a new Constitution
in 1983 which included provisions for autonomous economic zones, as well
as fundamental rights for citizens and foreigners in the PRC. 3 One
should be wary of the longevity of this new PRC Constitution, however,
as the PRC has amended and adopted new Constitutions several times
34
over the past thirty years, usually for political expediency.
While the PRC has come a long way from its extreme socialist rhetoric of the past, history is one of the only measures of reality by which the
world judges the legitimacy of a government. In historical terms, the PRC
does not fare well. China has on numerous occasions promised different
indigenous groups special treatment and then reneged on its promises.
Examples of the PRC asserting its autonomy include the treatment of the
Shanghai capitalists in 1949 and the Tibetans in the early 1950's. The
capitalists in Shanghai were promised in 1949 that their forms of business
enterprise would be tolerated under the new socialist state that was being
established in China, but within five years they were effectively and in
some cases personally wiped out.35 In Tibet, the situation was quite similar. In the early 1950's, Tibet was promised autonomy in return for its
"peaceful liberation." By the mid-1950's, PRC military forces occupied
Tibet, and the Tibetan independent militia was disbanded under the direction of the PRC army. 36 It is these inconsistencies in the policies of the
PRC government that makes its current promises of increased economic
openness and autonomy for the SARs very tenuous.
A.

Legal Philosophy

The Chinese people have inherited one of the oldest philosophical
histories of any people on the earth. The teachings of Confucius are still
ingrained in the values and morals of the people today. The Confucian
theories of li and fa form the core of Chinese legal thought. Li is a collection of customs which regulate social conduct. Fa are rules of law which
codified the edicts of the Imperial rulers. For the Chinese, li takes precedence over fa because it encompasses normative rules of morality and
proper behavior.3 ' The reluctance of the PRC to formulate a formal legal
system has its roots in traditional Confucian morality which prefers social

32. Id. at 163-64. See also Christ. Sci. Mon., July 11, 1988, at 10, col. 1.
33. See PRC CONST., supra note 6, art. 67.
34. Lau, supra note 22, at 51.

35. Remarks, The Hong Kong Accords as a Model for Dealing with Other Disputed
Territories, 80 AM. Soc'Y INT'L PROC. 348, 351 (1986) (reported by Kevin M. Harris).
36. Id. at 357.

37. Woo, The Right to a Criminal Appeal in the People's Republic of China, 14

YALE

J. INT'L L. 118, (1989). See also Farina, Talking Disputes Into Harmony, 4 AM. U.J. INT'L L.
& POL. 137, 144 (1989). See generally Mushkat, The Transition from British to Chinese
Rule in Hong Kong: A Discussion of Salient InternationalLegal Issues, 14 DEN. J. INT'L L.
& POL'Y 171 (1986).
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pressure to the use of force by the state."8 However, the recent influx of
foreign investment has caused the Chinese to adopt several business practices which are counter to this legal philosophy. Examples of this are the
adoption of the United Nations Convention on the Recognition and Enforcement of Foreign Arbitral Awards and the United Nations Convention on Contracts for the International Sale of Goods.39 China's legal tradition is to seek equitable solutions by bringing both parties into
harmony with each other and with society through the use of informal
discussions and negotiations.4 The acceptance of the two conventions
mentioned above means that Chinese contracts will now conform to
Western standards, and disputes will be settled through formal arbitral
channels.
Modernization is not the only influence which has impressed itself on
Confucian thought. Marxist/Maoist views of law and society have also
crept into China's legal system. Currently, the legal system retains Confucian ideas regarding the formation of behavior through education and
adds some Marxist/Maoist ideas regarding a rational ordered society. 4
This view, held by many scholars regarding the flexibility of the Chinese
legal system, is but one example of the Confucian influence. Professor
Horsley states, "[w]hile one can not go so far as to state categorically that
everything is negotiable in China, it is the case that Chinese laws may
often be viewed as flexible guidelines. If circumstances warrant and if appropriate government approvals are obtained, special treatment can be
granted." 2
The PRC has also adopted some socialist views regarding the power
of Government. One of the most fundamental differences is that in the
PRC, legislative interpretation is the "primary and most important mode
of legal interpretation."4 The leaders of the PRC feel that since the Legislature is the representative body of the people, it should decide how the
laws should be applied to the people. Judicial interpretation in Chinese
courts binds only the case under consideration. Additionally, the PRC
does not subscribe to the theory of stare decisis." Legal theory aside, the
Constitution, starting with the preamble, and continuing through the first

38. Woo, supra note 37, at 122.
39. Farina, supra note 37, at 147. See generally United Nations Convention on the
Recognition and Enforcement of Foreign Arbitral Awards, June 10, 1958, 21 U.S.T. 2517,
T.I.A.S. No. 6997; United Nations Convention on Contracts for the International Sale of
Goods, U.N. Doc. A/CoNF./97/18 reprinted in 19 I.L.M. 671 (1980).
40. Farina, supra note 37, at 139. Informal discussions reflect the Chinese desire to
avoid direct confrontation and preserve societal harmony.
41. Id. at 142.
42. Horsley, Comment on Laws and Legal Developments Affecting Foreign Investment
in China, 2 CHINA L. REP. 175, 177 (1988).
43. Fung, The Basic Law of the Hong Kong Special Administrative Region of the People's Republic of China: Problems of Interpretation,37 INT'L & CoMp. L.Q. 701, 703 (1988).
See also PRC CONST., supra note 6, art. 67.
44. Fung, supra note 43, at 703.
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several articles of the general principles section, sets out the basic form of
the political nature of the PRC as being pure Socialism.45 In this regard,
the PRC, as expressed by Professor Li Chang-Doe, has reaffirmed its
commitment to collective individualism stating that "the basic task of the
nation in the years to come is to concentrate its effort on socialist
46
modernization.
Whereas the Constitution in Articles 33 through 50 sets out the basic
rights of its citizens, it must be realized that individual rights are not
inherent in the PRC, they are realized only by the graciousness of the
state."7 Also, article 51 expressly limits those rights by declaring that, "..
. their freedoms and rights may not infringe upon the interests of the
state, of society and of the collective, or upon the lawful freedoms and
rights of other citizens."4 This article in essence subrogates the individual's free exercise of those rights by recognizing them only when they are
serving the state.4 9 This was most evident with the recent prosecution
and execution of participants in the freedom rallies in June of 1989.
While there is a tremendous Marxist/Maoist influence on the Chinese
legal philosophy, the system itself does retain the fundamental importance of national independence,
equality, mutual benefit, and reference to
50
international law.
B.

Views On InternationalLaw

Recently, as mentioned above, the PRC has increased its awareness
of international law. The PRC has always considered international treaties as the primary source of international law. 1 Recent treaties concluded by the PRC with other nations indicate an even greater willingness on their part to participate in the international legal community.
The best indicia of these changing conditions is the approval by the PRC
of the supremacy clauses included in transnational contracts. These
clauses dictate that international treaty law will be supreme to domestic
law in the event of a conflict. Responding to this trend, one scholar wrote,
"in China treaties are superior to municipal law, so that a treaty inconsistent with a [Chinese] law must be applied by Chinese organs, irrespective
of whether the treaty is entered into before or after the enactment of the
law."52 Unfortunately, this same respect for international business law

45. See generally PRC CONST., supra note 6, forward and general principles.
46. Id., forward (emphasis added). See also Note, Foreign Investment in China and its
Impact on Human Rights, 15 BROOKLYN J. INT'L L. 109, 115 (1989).
47. PRC CONST., supra note 6, arts. 33-50; Note, supra note 46, at 116.
48. PRO CONST., supra note 6, art. 51.
49. Note, supra note 46, at 116.
50. Farina, supra note 37, at 143.
51. Mushkat, supra note 37, at 189; Remarks, supra note 35, at 352. The principle of
pacta sunt servanda is hailed by the Chinese as an important factor in treaty law.
52. Chiu, Chinese Attitudes Toward InternationalLaw in the Post-Mao Era, 19781987, 21 INT'L LAW. 1127, 1149 (1987), quoting Li Haopei, A Comparative Study of the
Internal Application of Treaties, The Symposium on Chinese and European Concepts of
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has not been extended to the area of human rights. The PRC is not a
5 3
signatory to any of the international covenants on human rights.
C.

Recent Changes In PRC Law

Several recent legal changes in the PRC are excellent examples of
their increased willingness to cooperate with foreigners in the areas of
foreign investment and joint ventures.
In the late 1970's, the PRC developed a system of Special Administrative Regions. These regions are endowed with several autonomous features which make investment very lucrative for foreigners." The purposes
of these zones are to attract foreign investment, facilitate the importation
of modern technology, improve Chinese managerial skills, expand foreign
trade, and increase foreign exchange earnings. 5 While given increased autonomy in business and economic affairs, the SARs are still tied very
closely to the central government." The SARs also suffer from typical
bureaucratic problems such as lack of detail and clarity in their regulations as well as labor problems which tend to make them less inviting to
foreign investors."
Along with the SARs, the PRC also adopted several new laws regarding Joint Ventures which were designed to make investing in the PRC
easier and more profitable.58 In a final attempt to simplify dealings with

Law 3 (Hong Kong Arts Center, Mar. 20-25, 1986).
53. Note, supra note 46, at 111. See generally Universal Declarationof Human Rights,
G.A. Res 217A, Sec. III., 3 U.N. GAOR (Resolutions, Pt. 1) at 71, U.N. Doc. A/810 (1948);
InternationalCovenant on Economic, Social and Cultural Rights, G.A. Res 2200, 21 U.N.
GAOR (Supp. 16) at 49, U.N. Doc. A/6316 (1966); International Covenant on Civil and
PoliticalRights, G.A. Res 2200, 21 U.N. GAOR (Supp. 16) at 52, U.N. Doc. A/6316 (1966).
54. Fenwick, Evaluating China's Special Economic Zones, 2 INT'L TAX & Bus. LAW.
376 (1984). Note, Special Economic Zones in the People's Republic of China, 13 SYRACUSE
J. INT'L L. & CoM. 345 (1986). See generally Valauskas, supra note 3.
55. Fenwick, supra note 54, at 377; Note, supra note 54, at 349.
56. Regulations on Special Economic Zones in Guangdong Province, art. 12. It reads:
[A~ll sovereign rights within a special zone . . . are controlled by our government. All units of enterprises and undertakings and personal activities within
the special zones must abide by the laws of China. All administrative matters
are handled by the Administrative Committee for Special [Economic] Zones..
• . [Tihe direction of economic development of these zones and the construction of enterprises and undertakings must be examined and approved by the
Special Zone Development Corporation.
See also Fenwick, supra note 54, at 381.
57. Id. at 392. The lack of detail in the regulations leaves some very crucial administrative items to be decided by the committee on a case-by-case bases. While this may be the
preferred method of dispute resolution for the Chinese, foreign businesses are very wary of
the possible results. Also, the labor force available in the SAR's are not productive due to
the lack of incentive in the socialist system. Requests by the foreign owners to promote
efficiency and productivity by rewarding their employees with bonuses and penalizing the
underproductive met with strong opposition from the bureaucracy who feel "uneasy with
the extraordinary leeway accorded zone investors."
58. Au, The Hopes and Fears of Foreign Direct Investment, 2 J. CHINESE L. 359, 363
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the PRC, the Central Committee passed a series of new State Secret
Laws." The new laws recognize that a state secret should be limited only
to material that has a specific reason to be kept secret. Previously, all
material was considered secret unless specifically deemed public. Under
the new law, the presumption has shifted toward free access.60 For foreigners attempting to negotiate with the Chinese, one of the major obstacles has always been extracting legal, economic, and other relevant information from government officials. With these new laws, access to
information is one problem which should not stand in the way of successful business negotiations.6
The advent of these new changes in the PRC's approach to foreigners
and international cooperation signal an important change in legal attitudes in the PRC. No longer insisting that they have absolute control
over every aspect of their country, they seem to be content to control the
social and political aspects and let the market control the economic
forces.
III.

THE LEGAL SYSTEM IN HONG KONG

The island of Hong Kong was ceded to Great Britain as a result of
the Opium Wars in the 19th century. 2 To obtain sufficient resources to
maintain the island, Great Britain entered into a lease with the Chinese
for additional territory on the mainland adjacent to the island. This lease
expires in 1997. Loss of these additional territories would represent a
ninety-two percent loss in land control and would completely devaluate
Hong Kong as a financial center. 63 As a result, former Prime Minister
Margaret Thatcher and Premier Deng Xiaoping agreed after their meeting in September 1982, to open negotiations regarding the fate of Hong
Kong. Both agreed their primary goal was the maintenance of stability
and prosperity in Hong Kong."4 Two years of subsequent negotiations
culminated in the signing of the Joint Declaration on the future of Hong
Kong by the governments of Great Britain and the PRC. 5

(1988). The Joint Venture Laws include, "The Law of the People's Republic of China on
Joint Ventures Using Chinese and Foreign Investment" passed July 1979, and, "The Regulations for the Implementation of the Law of the People's Republic of China on Joint Ventures Using Chinese and Foreign Investment" passed Sept. 20, 1983. See also Valauskas,
supra note 3, at 175.
59. Gelatt, The New Chinese State Secret Laws, 22 CORNELL INT'L L.J. 255, 257 (1989)
(the texts of the new laws are reprinted in this article).
60. Id. at 255.
61. Id. at 256.
62. Note, supra note 10, at 327. Great Britain backed the Opium trade in order to solve
their trade deficit problems with China.
63. Id. at 333 n.36. Without the cooperation of the PRC, Hong Kong would not be able
to survive because of lack of basic resources such as water and an airport.
64. Bundy, The Reunification of China with Hong Kong and its Implications for Taiwan, 19 CAL. W. INT'L L.J. 271 (1989).
65. See generally Agreement, supra at 11.
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Current Legal Structure

Before examining the future of Hong Kong, it would be useful to review the current legal structure to better appreciate the breadth of the
changes in store for Hong Kong. Under the terms of the Joint Declaration, the current legal system will remain intact until 1997.66 A precise
definition of the current legal system is debatable, even among British
scholars. As Britain's Financial Secretary Sir Phillip Haddon-Cave stated
in 1974, "[e]ssentially, the Hong Kong style [of government] is government by consultation and consent. 6
There are three documents which convey authority to govern Hong
Kong and its adjoining territories. They are the Order of Council, Letters
of Patent, and Royal Instructions." The Order of Council defines the
boundaries and jurisdiction of the governing bodies in Hong Kong. " The
Letters of Patent create the Office of the Governor as well as the Executive and Legislative Council. The Letters also delineate the specific powers of the Governor. 0 The Royal Instructions outline the duties of both
the Executive and Legislative Councils."' In addition to granting power,
these documents also express the limits of power to be exercised by the
government in Hong Kong. Specifically, they note that the British Parliament has the power to make laws binding on Hong Kong. However, by
convention, this procedure is rarely used unless Great Britain wants to
7 2
unify a particular law in all of its territories.
The Governor is by far the most powerful official in the colony. The
Letters of Patent give the Governor the power to make laws, give land
grants, appoint judges, and dismiss officers of the government."3 The Governor is appointed by the Crown and relies only upon recommendations
and public opinion to decide what course of action to take in any given
74
situation.
Aside from the Governor, there are three additional governing bodies.
Two of these bodies, the Executive Council and the Legislative Council,
serve as advisors to the Governor. The third body, the Urban Council, has
been granted limited authority to control certain domestic issues.
The members of the Executive Council are appointed by the Crown.
Membership is customarily limited to ten people and their duties include

66. Remarks, supra, note 33, at 351. See also Agreement, supra note 11, art. 4.
67. Speech to the Hong Kong University Economics Society, Sunday Post-Herald, 27
January 1974, reprinted in N. MINERS, THE GOVERNMENT AND POLITICS OF HONG KONG 255
(1981).
68. N. MINERS, supra note 67, at 65.
69. Id.
70. Id.
71. Id. at 66,67.
72. Id. at 70.
73. Id. at 65.
74. Id. at 78.
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making recommendations to the Governor on substantive legal issues75
The Legislative Council, consisting of approximately fifty-two members
appointed by the Crown, votes on issues which the Governor raises.7 6
Since the 27 official members of the Council are compelled to vote with
the Governor, who has the ability to break any ties in the Legislative
Council, the unofficial members can never move the Council in opposition
to the Governor. However, control is not the purpose of the Council. The
Council is used mainly as a forum in which the Governor puts forward
ideas for future policy changes and the unofficial members point out
77
where they find these policies insufficient or harmful to the population.
Conversely, the Urban Council functions with some autonomy from
Great Britain and the Governor. The Urban Council has developed out of
a local administrative council to become the controlling body for local
issues. It is the only body whose unofficial members are elected by the
public. As of 1983, fifteen members have been appointed by the Governor
and fifteen members have been elected as representatives of the people.78
The functions of the Council include the licensing of businesses with regard to environmental and health issues, maintenance of recreation facilities, and administration of cultural services.7 The Council receives seventy-five percent of its operating budget from the Legislative Council and
the other twenty-five percent from park fees. The Urban Council is able
to use the funds at their discretion as long as the expenditures remain
within their statutory power.80
Even though there are no elected representatives in the Legislative
and Executive Councils, the people of Hong Kong do wield some influence over the decisions of the Governor. Pressure groups consisting primarily of members of the business community are able to express their
views regarding important issues before the issues are formally presented
in the Council sessions. This unofficial public referendum is held to avoid
possible contested votes in the Councils.8 ' It is through this process that
consultation and consent of the governed is obtained.
B.

Legal Philosophy

Under British common law theory, the purpose of the law is to protect the individual from the tyranny of the government; therefore, laws
are codified with the intent of minimizing arbitrary conduct by power

75. Id. at 81.
76. The Executive and Legislative Councils on July 26, 1990, endorsed the British administrations position that 20 seats (one-third) of the Legislative Council should be directly
elected by 1991. See Yu Shek, supra note 24, at 28.
77. N. MINERS, supra note 67, at 164.
78. Id. at 224-25.
79. Id. at 225.
80. Id.
81. Id. at 130. There has not been a contested vote in the Legislative Council since
1955.
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holders.8 2 The Hong Kong government incorporates this idea in its system of advisory councils. As in Great Britain, there are no specific statutory safeguards for the fundamental rights of the people. The watchfulness of the Council members is assumed to be sufficient to protect the
people from overburdening restrictions by the Governor. 3 Also mirroring
the British system is the make-up of the judiciary. Unlike the United
States, Hong Kong Courts do not have the power of judicial review. Once
an act is passed by the Governor, it is assumed to be in line with the
Constitutional documents. Unless and until the act is overruled by the
British Parliament, the judiciary is required to enforce it.84
C.

The Basic Law of Hong Kong, SARI"

During negotiations with Great Britain, the PRC insisted on the
complete restoration of Chinese sovereignty over Hong Kong in 1997 and
rejected any British administrative role after that date." However, the
British insisted that the current economic system in Hong Kong remain
intact for at least fifty years after 1997. Several specific provisions were
included in the Joint Declaration which will not only insure Chinese sovereignty but also the maintenance of the capitalistic society in Hong
Kong.8 7 Under the terms of the Joint Declaration, Hong Kong will become a Special Administrative Region (SAR) under Article 31 of the 1982
PRC Constitution. The post 1997 SAR, known as Hong Kong-China, will
be vested with executive, legislative, and independent judicial power, including that of final adjudication. 8 Even though provisions were made in
the Joint Declaration to insure Hong Kong's autonomy, the extent of that
autonomy will be decided by the creation of a mini-constitution which is
being drafted for Hong Kong by the Basic Law Drafting Commission
(BLDC) - all members of which were appointed by the PRC. 9
There are several specific guarantees which were negotiated into the
Joint Declaration to protect the people and their way of life. The first and
most important was the PRC's guarantee that Hong Kong would retain a
"high degree of autonomy, except in foreign and defence affairs." ' Also,
the PRC agreed that Hong Kong will be allowed an independent judiciary

82. Mushkat, supra note 37, at 174.

83. N.

MINERS,

supra note 67, at 67.

84. Id.
85. The complete texts of both the first and second drafts of the Basic Law have been
reprinted in, 20 CHINESE L. & Gov'T, Fall 1989, at 12, 196.

86. M.

LASATER,supra

note 5, at 109.

87. Id. See Agreement, supra at 11. See generally Turkel, One Country, Two Systems:
Hong Kong's Paradox of Politics and Business, 8 N.Y.L. SCH. J. INT'L & COMP. L. 471
(1987); Jacobs, Hong Kong and the Modernization of China, 39 J. INT'L AFF. 63 (1986);
Castle, The Reversion of Hong Kong to China: Legal and PracticalQuestions, 21 WILLAMETTE L. REV. 327 (1985).
88. Remarks, supra note 35, at 351. See also Agreement, supra note 11, Annex 1(1).
89. Remarks, supra note 35, at 352.
90. Agreement, supra note 11, art. 1(2).
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which includes the power of final adjudication. 1 Of final importance is
the guarantee by the PRC that the rights and freedoms of the people will
be maintained.9 2 The laws in Hong Kong are not to be changed, including
the common law principles used by the courts to make decisions.93 In
terms of economic relations, no taxes will be levied on Hong Kong and
their currency will remain freely convertible." ' Hong Kong is also to be
allowed to maintain and foster economic relationships with other countries, including maintenance of its seat in GATT and other international
economic bodies.9 5 In terms of international law, Hong Kong will continue
to be bound by the provisions of the Covenant on Economic, Social and
Cultural Rights as well as the Covenant on Civil and Political Rights. 6
While the PRC continues to maintain that Hong Kong will retain its
economic independence, they are beginning to show signs of tightening
their political grip on the island. This is most evident in the drafts of the
basic law which have been released for review. The BLDC has completed
some important sections of the Basic Law. As it is drafted now, the Basic
Law enumerates the following powers to the executive:
1. The power to enforce the laws;
2. the power to approve or disapprove of the laws passed by the
legislature;
3. the power to carry out executive orders by the Government of the
PRO; and
4. the power to dissolve the legislature with the approval of the government of the PRC.9 7
The second draft of the Basic Law outlines the procedure for selecting
the Governor. The Basic Law calls for the formation of a representative
Election Committee which shall be composed of 800 members from all
sectors of the community. However, the membership of the committee
will not be elected by universal suffrage, they will be appointed by the
Central People's Government of the PRC.9 8
The Legislature, on the other hand, has been given limited power to
make and amend laws. As now drafted, the powers of the Legislature
include:
1. Making and amending laws according to the Basic Law;

91.
92.
93.
94.
95.

Id.
Id.
Id.
Id.
Id.

art. 1(3), Annex I(II).
Annex I(XIII).
Annex(II).
art. 1, §§ 7-8.
art. 1(9).

96. Id. Annex I(XIII). See generally InternationalCovenant on Economic, Social and
Cultural Rights, supra, at 53; InternationalCovenant on Civil and PoliticalRights, supra,
at 53.
97. Lau, supra note 22, at 55.
98. The Basic Law of the Hong Kong Special Administrative Region of the People's
Republic of China (Draft), 22 CHINESE L. & Gov'T, Fall 1989, at 106.
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2. amending and approving the financial budget; and
3. impeaching the chief executive in cases of serious breach of law and
gross dereliction of duty and to report to the government of the PRC
for action."
The Joint Declaration stated clearly that the executive, appointed by
the PRC, shall be accountable to the legislature which is elected from the
populous. Yet the Basic Law as drafted does not give any power of accountability to the Legislature. 0 0 Even their power of impeachment must
be approved by the PRC. Comments by Premier Deng further illustrate
the PRC's tightening grip regarding the future of Hong Kong. One Chinese newspaper reported that in a meeting with Premier Deng Xiaoping,
the BLDC was told by Premier Deng that the Basic Law should not be
too detailed and should not borrow wholesale from the West. He also
stated, "the people of Hong Kong should love both Hong Kong and
China," doubting whether, "elections by universal suffrage could produce
such patriots." He further declared that, "the doctrine of separation of
powers was unsuitable for Hong Kong" since this doctrine was for countries and Hong Kong was not a sovereign country.10 '
While the people of Hong Kong wait anxiously for the outcome of the
drafting sessions, Premier Deng has made it quite obvious that a "high
degree of autonomy" applies only to economic matters and that political
freedoms may have to be sacrificed.
IV.

THE LEGAL SYSTEM OF TAIWAN

The Republic of China, Taiwan (ROC or Taiwan) came into existence as a result of the revolution of 1911. While the government was
officially formed after the revolution, significant resistance to the ROC
led to many domestic and international power struggles. In 1937, the Japanese attacked the mainland thrusting the Chinese into World War II. At
the conclusion of the war, the Allied Powers restored the Chinese territories under Japanese occupation to the ROC. At that time, most countries
recognized the Republic of China under the leadership of President Chiang Kai-Shek as the legitimate government of China. The government's
problems continued, however, because of an ever growing challenge to its
power from the communist insurgents. This challenge culminated in the
overthrow of the ROC government in 1949 and its subsequent withdrawal
from the mainland to the island provence of Taiwan where it now
02
resides.1

99.
100.
101.
102.

Lau, supra. note 22, at 57.
Id. at 58.
Id. at 59.
See generally CHINA, supra note 2, at 21-7.
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The Legal System

The Constitution of the ROC was promulgated on December 25,
1946, three years prior to its exile in Taiwan.103 The Constitution sets
forth a republican form of government consisting of a National Assembly
and five independent branches of government.' As a result of the Communist Revolution on the mainland, the ROC passed "temporary provisions" giving the President the power to suspend the mandates of the
Constitution and impose emergency rule over China. This provision was
instated in 1949 and is still in effect today. 05
The National Assembly is comprised of 2,691 elected members representing all of China. Because of the temporary provisions, the last full
election was held in 1947.106 Since the revolution, the government in Taiwan has claimed a right to govern all of China; therefore, mainlanders
representing the vast population on the mainland dominate the
Taiwanese central government. Since the middle of the 1970's, a gradual
"Taiwanization" of the political system has taken place. 10 7 Partial elections were called for by the President in 1969 and again in 1981 to fill
some vacancies left by mainlanders who had either died or retired.' 0 8 Currently, there are approximately 1,152 members holding seats in the assembly.'0 6 The functions of the Assembly include electing the President
and Vice President."0 The President in turn, serves as the head of state
and the commander-in-chief of the armed forces. The President can negotiate treaties, declare war, and proclaim peace, as well as appoint and
remove civil servants."'
The five branches of the government serve to maintain a system of
checks and balances on the allocation of power in the government. The
Executive Yuan is headed by the Premier who is appointed by the President. The Premier serves as a liaison between the President and the Legislature." 2 The functions of this branch include informing the Legislative
Yuan of administrative policies and plans of the President as well as being available to answer any questions regarding those policies. The Executive Yuan also has the duty of resolving disputes between any of the

103. CONSTITUTION OF THE REPUBLIC OF CHINA, reprinted in CHINA, supra note 2, at 425.
104. Id. at 425 (the five branches are: control, legislative, executive, examination, and
judicial).
105. Id. at 84. The only significant impact the provision has had on the government is
the suspension of full elections. Since the ROC still claims to rule over all of China, most of
the representatives in the Assembly are representatives of territories on the mainland. Since
elections can not be held in those territories, those members who were elected in 1947 are
still representatives today.
106. Id. at 87.
107. M. LASATER, supra note 5, at 114.
108. CHINA, supra note 2, at 88.
109. Id.
110. Id. at 87.
111. Id. at 91.
112. Id. at 95.
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other Yuans in the government. " '
The Legislative Yuan is comprised of 760 elected members from all
of China. Similar to the situation in the National Assembly, there has not
been a full election in the Legislature since 1948. Currently, there are
approximately 395 members, 100 of which are newly elected. " " The function of the Legislative Yuan is to "legislate on behalf of the people."" 5
They also approve of all administrative policies promulgated by the President and the Executive Yuan." 6
The Judicial Yuan is headed by a President and Vice President who
are appointed by the National President. These officers handle the administrative details of the Judicial Yuan. There are also 17 Grand Justices appointed by the National President who serve as Justices in the
highest court of appeals. The Grand Justices have the power to interpret
the Constitution and declare that laws passed by the Legislative Yuan are
in violation of its parameters. "
The Examination Yuan is headed by a President and Vice President
who are also appointed by the National President. Their functions include proctoring the Civil Service examination and administering the
8
workings of the civil service organization for the government."
The final branch is the Control Yuan. This body is comprised of 223
elected members from Mongolia, Tibet, and Chinese residence abroad.
Currently, there are 74 members serving in the Control Yuan." 9 The
functions of the Control Yuan are to review the laws and policies of the
other branches then either consent, censor, or audit their decisions. They
20
also have limited power of impeachment.1
B.

Legal Philosophy

The philosophy guiding the Government of the Republic of China is
based upon the teachings of Sun Yat-Sen. During his battle against imperialism, Dr. Sun developed and argued the merits of the "three principle's
of the people." These principles guide the decisions of the ROC leaders
today. 1 2' The three principles include min tsu, min chuan, and min
sheng. Loosely translated, Min tsu means nationalism. This principle embodies the strong sense of loyalty the ROC has toward its land and people. This is one reason why they still insist upon reunification with the
mainland even though it may not be in their best interest economically. 2 '

113.
114.
115.
116.
117.
118.
119.
120.
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122.
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Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
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at 101.
at 103.
at 109.
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Min chuan is the Chinese word for sovereignty. When used in this
context, however, it means considerably more, standing also for the pursuit of democracy. Unlike Jean Jacques Rousseau, Dr. Sun believed democracy is not the natural organization of society, but is a condition
which must be constantly strived for by all people. ' The concept of the
five yuan of government exemplifies the government structures needed to
prevent the monopolization of power by one person thus insuring the
growth of democracy in society.
The final principle is min sheng or livelihood. Dr. Sun believed that
working for one's livelihood was the driving force in social progress.'"
This is best illustrated by the tremendous progress made by the
Taiwanese in developing their economy and domestic social system.2 '
C.

Political Parties

An interesting change is currently taking place in Taiwan regarding
the structure of Taiwan's political parties. While multiple parties are not
prohibited by law in the ROC, there has traditionally been only one dominate party, the Kuomintang (KMT). Founded by Dr. Sun who led the
revolution in 1911, control of the party passed to President Chiang KaiShek who fled to Taiwan during the Communist Revolution in 1949. Because full elections haven't been held since that time, the KMT still controls well over a three-fourths majority in all the elected bodies in the
government." 6 A few minority parties, the Young Chinese Party and the
Chinese Democratic Socialist Party, have also held a few seats in each
12 7
elected assembly.
In the 1986 elections, a new opposition party, the Democratic Progressive Party emerged on the political agenda. They won substantial
support in the population by running on a platform of "self-determination" for the people of Taiwan. 2 8 Although advocating independence
from the mainland is still illegal in Taiwan, the ideas of self-determination and increased representation for the Taiwanese in the legislature are
gaining support from the population and in the government.'2 9 Even the
new President, a member of the KMT, is a native Taiwanese. It is believed that with the ground swell of popular support for self-determination, the KMT will have to modify its positions regarding reunification
with the mainland or risk losing control of the government they have
worked so hard to maintain.

123. CHINA, supra note 2, at 74. See generally J. RoussEAU, THE SOCIAL CONTRACT AND
DISCOURSES (trans. H. Cole, 1762).
124. CHINA, supra note 2, at 74.
125. See generally M. LASATER, supra note 5, at 114.
126. CHINA, supra note 2, at 116.
127. Id. at 117-19. As of 1983 the Young Chinese Party held 64 seats in the National
Assembly and the Chinese Democratic Socialist Party held 35.
128. N.Y. Times, Dec. 14, 1986, at 14, col. 3.
129. Id.

1991

REUNIFICATION OF CHINA

V.

LEGAL CONFLICTS WHICH MAY HINDER REUNIFICATION EFFORTS

This final section will discuss some of the concerns expressed by Chinese legal scholars regarding the possible reunification of both Hong
Kong and Taiwan with the PRC.
A.

Hong Kong And The PRC
1. Philosophical Differences

As discussed previously, the purpose of laws in Western society is to
protect the individual from the tyranny of the government. The laws are
codified to minimize the arbitrary conduct of power holders.' 30 By way of
contrast, the Chinese believe strongly in moral right and wrong (li). They
believe in customary notions of behavioral norms and do not feel a need
to codify laws reflecting these norms. They enact laws only when they
need to elicit some sort of change in the societal norms (fa). Laws in the
PRC are "political instruments" of the state, explicitly designed to
achieve certain objectives.131 While the Joint Declaration expressly provides for the power of final adjudication to be vested in the Hong Kong
courts as well as the preservation of the common law system, a potential
problem arises when these laws conflict with the Basic Law as drafted by
the PRC.132 In a judicial case where the issue to be decided involves the
interpretation of the Basic Law, the decision of the Hong court must be
certified to the Chief Executive or the PRC Standing Committee and the
answer provided must be adhered to by the Hong Kong courts.' The
question then arises: Who decides whether a decision of the court contravenes the Basic Law? The Joint Declaration is silent on this particular
issue."' Under common law, that decision should be left to the judiciary,
under Socialist rule, the legislature should decide. As drafted in the Basic
Law, the Hong Kong SAR is vested with independent judicial power, including that of final adjudication. However, the Hong Kong courts will
have no jurisdiction over cases relating to the "acts of state." The Courts
of the region must obtain a statement from the Chief Executive on questions concerning the acts of the state, whenever such questions arise in a
legal proceeding. This statement will be binding on the courts.13 5 The
question of who decides what an "act of state" is has not yet been an-

130. Mushkat, supra, note 37, at 174.
131. Id.
132. Agreement, supra note 11, at art. 3(3).
133. Tamanaha, Post-1997Hong Kong: A ComparativeStudy of the Meaning of "High
Degree of Autonomy," 20 CAL. W. INT'L L.J. 41, 54 (1989-90).
134. Cheng, The Constitutional Relationship Between the Central Government and
the Future Hong Kong Special Administrative Region Government, 20 CASE W. REs. J.
INT'L L. 65, 79 (1988). See also Agreement, supra note 11, Annex 1(2).
135. The Basic Law, supra note 22, art. 19. The Basic Law goes on to state that the
Chief Executive shall obtain the certificate from the Central People's Government of the
PRC. See also Cheng, supra note 134, at 80.
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swered by the Basic Law.
2.

Constitutional Conflicts

The Joint Declaration states that Hong Kong will become a Special
Administrative Region "in accordance with the provisions of Article 31 of
the Constitution of the People's Republic of China."' 36 While the Basic
Law is given elevated status in the hierarchy of laws in the PRC, it is still
subject to conformity with the PRC Constitution." The preamble and
the first several articles of the general principles section of the PRC Constitution advocate pure socialism. 138 Article 67 of the PRC Constitution is
also in direct contrast with the claim that an SAR can be autonomous. 13 9
This article gives the National People's Congress power to annul local
and regional regulations which conflict with the ideals and provisions of
the Constitution. 40 Since these ideas include socialism, any system which
conflicts with socialist principles has the potential to be annulled by the
National People's Congress. Obviously, there is shaky ground at best for
the stability of the SARs under the current version of the Chinese
Constitution.
3.

Enforcement of the Joint Declaration

Since the PRC has never admitted to not having sovereignty over
Hong Kong,'" the question remains as to whether the Declaration would
be considered a valid international agreement subject to enforcement by
the International Court of Justice. Under the internationally accepted
definition of "treaty," the general consensus is that it is a valid international agreement.
This conclusion rests on the fact that the Joint Declaration falls
within the established definition of an international treaty as incorporated in Article 2 of the 1969 Vienna Convention on the Law of Treaties.
This definition equates a treaty with "an international agreement concluded between states in written form and governed by international law,
whether embodied in a single instrument or in two or more related instruments and whatever its particular designation."' 4 2
Even assuming the agreement is valid internationally, enforcement
will be difficult considering Great Britain will give up all physical control
136. Agreement, supra note 11, art. 3(1).
137. Cheng, supra note 134, at 66. The Basic Law can not be contravened by administrative rules and regulations of the PRC. The Basic Law, "only has to be in accord with the
Constitution."
138. Remarks, supra note 35, at 355. See also PRC CoNss., supra note 6, preamble.
139. PRC CoNsT., supra note 6, art. 67; Agreement, supra note 11, art. 3(2).
140. Remarks, supra note 35, at 356.
141. Agreement, supra note 11, art. 1. The declaration states the PRC, "has decided to
resume the exercise of sovereignty over Hong Kong"(emphasis added).

142. Mushkat, supra note 37, at 191. See generally Vienna Convention on the Law of
Treaties, May 23, 1969, U.N.Doc. A/Conf.39/27, reprinted in 8 I.L.M. 679 (1969).
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over the Hong Kong territories and the PRC has not accepted the compulsory jurisdiction of the International Court of Justice.""3 As mentioned
previously, however, the Chinese do consider treaties the primary source
of international law and the principle of pacta sunt servanda is hailed by
the Chinese as an important factor in treaty law.1" What remains to be
seen is exactly how the PRC will interpret the Joint Declaration and
whether that interpretation conforms to the interpretation by the rest of
the world.
4.

Restraint and Compromise are Needed

Other than the possible threat of international economic retaliation,
the Chinese seem to have absolute control over the fate of Hong Kong.
Certainly it is in their best interest, economically and politically, to maintain the Hong Kong system with as much stability as possible.' 45 To effect this stability, a certain amount of compromise will be required by the
PRC as well as by Hong Kong. As the situation stands, Hong Kong will
be at the mercy of the severe swings in political thought which tend to
occur in the PRC."4 ' Only through open dialogue and consensus will the
people of Hong Kong and the rest of the world gain faith in the future of
Hong Kong as one of the financial capitals of the world.
B.

Taiwan And The PRC
1. Political Biases

The first step which must be taken to begin Taiwan's reunification
with the mainland is to reconcile the deep political biases which these two
governments share. More than ninety-five percent of the people on Taiwan are originally from mainland China. They share the same language
and have inherited the same culture and way of life. 47 However, the
memories of the harshness of the Communist Revolution which drove
them from their homes in 1949 are still very vivid. There is a widespread
fear in Taiwan that if reunification occurs, Beijing will eventually impose
socialist rule on the island.14 8 Another equally important reason for Taiwan's reluctance to negotiate for reunification is the state of the PRC's
economy. Many Taiwanese scholars believe reunification with the mainland at this time would undermine the Taiwanese economy.' 4 9 There is
fear that talks would undermine investor and foreign confidence in Taiwan. Also, as was evident in Hong Kong, the fear of reverse technology
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transfers (i.e., "brain drain") has been a significant hinderance in the decision regarding whether or not to negotiate with the PRC. Finally, the
perception of the communists is so bad in Taiwan, any signs of conciliation by the Taiwanese government would most definitely cause the people
of Taiwan to distrust the government. 5 0
The differences between the Nationalist Government on Taiwan and
the PRC are deeper than the conflicting economic and political systems.
Each was committed for decades to a "war of words," insisting that history and experience would vindicate its position regarding the best means
5 Therefore,
for the political and economic development of China.1'
most
Taiwanese seem content to remain with the status quo for the time
being. 52
2.

Economic Ties

Both the PRC and Taiwan stand to lose a great deal economically if
they do not open up the trade lines between their respective regions. In
the period between 1979 and 1987, entreport trade between the mainland
and Taiwan via Hong Kong was valued at $5.5 billion U.S. dollars, including $1.1 billion of goods from the mainland and $4.4 billion from Taiwan. '53 This trend has increased every year. In 1988 alone, indirect trade
through Hong Kong jumped fifty-nine percent. 54
This trade, which mostly benefits Taiwan, is hindered by the many
obstructions Taiwan has installed regarding trade with the PRC.1 55
Taiwanese authorities continue to adhere to the practice of "indirect,
non-governmental trade with the mainland." As a result, most of the
trade which takes place between the two governments goes through Hong
Kong.' 56 When Hong Kong becomes a part of the PRC in 1997, this trade
will technically have to end. In order to maintain and increase their economic relations with the mainland, Taiwan will have to repeal their trade
restrictions and allow direct trade with the mainland.
3.

Philosophical Differences

The principles of Socialism and the "Three People's Principles" are
in direct conflict. While both embody the concept of Nationalism, they
espouse opposite views regarding the governing of the people.' 57 Democracy and socialism differ in many respects, the most significant being the
placement of power within the government structure. While in a democ150. Id. at 120.
151. Remarks, supra note 35, at 358.
152. N.Y. Times, supra at 17.
153. Dahong, Mainland-Taiwan Economic Relations on the Rise,
22-28, 1989, at 23,. 25.
154. Christ. Sci. Mon., supra at 32.
155. Dahong, supra note 153, at 27.
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racy checks and balances are used to prevent possible abuses of power, a
socialist country vests the government's power in a single body which
governs for the betterment of the state as a whole. There is no possible
way to resolve the many differences between Socialism and Democracy.
For true reunification of these governments to occur, one or the other will
have to compromise their philosophy. After such a protracted battle, it
will be extremely difficult for either side to just "lay down their arms;"
and at this point, neither of them will.158
4.

Enforcement of a Reunification Agreement

Given the possibility that these two governments did come to a written agreement regarding reunification, what are the possible enforcement
mechanisms available? A stark difference between this situation and that
of Hong Kong's exists which makes the outcome unclear. The object of
the Joint Declaration was a territory which both governments claimed a
limited right to govern. Conversely, both the PRC and Taiwan claim
there is only one China to which Taiwan belongs. In this scenario, both
governments claim they are the legitimate government of all of China. A
reunification agreement between Taiwan and the PRC would probably be
deemed domestic in nature, not international. Thus, such an agreement
would not be subject to any enforcement mechanisms of the international
community.'59 To ensure international enforcement of the agreement,
both governments will first have to declare themselves separate international entities. This is something both have refused to do thus far.
CONCLUSION

VI.

Since the Joint Declaration has already been signed, the above discussion regarding Hong Kong is purely academic. Hong Kong has no
choice but to become part of the PRC. What will be of interest in the
future is how the PRC reacts to each of the above mentioned problems. If
the problems are ignored, they are likely to cause serious political and
social unrest in the PRC and Hong Kong. If the PRC compromises and
allows Hong Kong to actually govern itself with regard to domestic issues,
the world, and especially Taiwan, will probably have a much greater respect and trust for the PRC and its offers for reunification.
With regard to Taiwan, if reunification ever occurs between Taiwan
and the PRC, it will either be the result of a military conquest, or the
result of substantial political change in the PRC. Since Taiwan has everything to loose and very little to gain by reunification, it is not likely to
occur soon.
The success or failure of these reunification efforts lies almost primarily on the political winds in the PRC. While the PRC can not effectively cut itself off from the world economically like it did in the 1950's, it
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can continue to stifle political change and force a strong hand on Hong
Kong's internal affairs. Recent history leads me to believe this will not be
the case. Each of the last five or six waves of democratic activism in the
PRC has directly inspired the future leaders of the nation toward greater
openness.' If the PRC hopes to continue on its road to economic prosperity, it must start loosening its grip on the Chinese people. For as millions of Chinese so vividly demonstrated once again, "men and women do
''
not live by rice alone. 161
The over 2000 year history of the Chinese empire has been filled with
many events. Too often the negative moments overshadow the many positive contributions the Chinese have made to better our society. It is the
hope of everyone that the PRC has learned the many valuable lessons of
the past, and will continue to strive toward greater openness and democratic freedom in the future.6 2
Deborah L. Bayles*

160. Fincer, supra note 9, at 5.
161. Lord, supra note 25, at 22.
162. The author wishes to thank Jeff Maddox and Professor Ved Nanda for their comments and suggestions on earlier drafts of this article.
* J.D. Candidate, University of Denver, 1991; M.A. Candidate, International Economics, University of Denver, 1991; B.A., Political Science and English, California Luthern University, 1988.

BOOK REVIEW ARTICLE

Development Aid and Human Rights
REVIEWED

By

DR. RANEE KHOOSHIE L.

PANJABI*

TOMASEVSKI, KATARINA, DEVELOPMENT AID AND HUMAN
RIGHTS, Pinter Publishers, London (1989), ISBN 0-86-187736-5, 208 pp.
Katarina Tomasevski is a consultant with the Danish Center of
Human Rights. This timely book tackles the thorny issue of the linkage
between human rights and development aid. The author underscores the
many problems bedeviling this linkage and provides some practical solutions to enable donor countries and international organizations to operate
aid programs within a framework of commitment to human rights. Given
the significance of this topic and the controversy surrounding it, any proposals that suggest solutions must be welcomed. It is the hope of this
reviewer that Tomasevski will, in future books, elaborate more on her
ideas and create a practical workable blueprint that can be utilized bilaterally, multilaterally, and through the United Nations. The present work
is devoted largely to specifying the problems, obstacles, and difficulties
facing donors and aid recipient nations. A few case studies are included to
emphasize the global nature of the problem. Tomasevski does not hesitate
to lay blame when she feels it is justified. She also draws the reader's
attention to the hypocrisy which can permeate aspects of the entire "aid"
operation.
This book is a good introduction to the subject and is therefore recommended for students working in international law and the academic
fields of international development and human rights. Historians, political scientists, and. lawyers interested in human rights will also find the
book relevant.
Tomasevski's aim is "to make the linkage between human rights and
development aid explicit."' Asserting that "[t]he application of human
rights is currently skewed,"2 she explains that this is because human
rights "are invoked against the recipient governments only, [and] not ap* Dr. Ranee Khooshie L. Panjabi, L.L.B. (Hons.) University of London, England; Associate Professor, Memorial University, Canada.
1. K. ToMASEVSKI, DEVELOPMENT AID AND HUMAN RIGHTS xiv (1989).
2. Id.
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plied to donor policies and practices. Human rights are used in a punitive
manner, to justify the discontinuation of aid to [some] governments
which violate [some] human rights. This practice is neither consistent,
nor necessarily beneficial to those for whose sake it was introduced."3
The basic problem is that "[t]he population of the aid-receiving
countries regularly has no knowledge of, or control over, aid, nor over
development." 4 Tomasevski's solution: "If development aid is to live up
to its promise, it ought to be based on the right of the people concerned
to determine what their needs are, and assist them to satisfy them
themselves."'
This realization has been the most important consequence of the post
World War II experiments in international aid. Western donor nations
have increasingly come to the conclusion that what works in Kansas does
not necessarily work in Kenya. The most painful realization concerns the
environmental and cultural cost of some ambitious mega-projects such as
vast schemes to build dams in Third World countries. These schemes,
which ignored or overlooked the concomitant consequences, forced resettlement for thousands, uprooted centuries-old cultures and ways of life,
and caused devastation and permanent destruction of arable land. The
Western focus of development aid blinded donor nations to the human
cost involved. Recent literature in the field of economic development has
focused on this issue highlighting the impact of well-meaning but poorlyguided aid projects which exacerbate rather than ameliorate the suffering
of the poor in Asian and African nations. Richard Bird and Susan Horton, economists at the University of Toronto, commenting generally on
the failure of development conclude that, "the evidence appears to support the common perception that even those policies specifically intended
to aid the poor have not been very successful - and, indeed, have sometimes had quite perverse results." 8
Tomasevski provides a possible reason for this. "One of the most
striking features of development aid is the lack of a visible link between
the apparent aid needs and the actual aid flows." 7
While generosity, humanitarian concern, and a desire to share the
benefits of life with the less fortunate are the emotional well-springs of
development aid, unfortunately, these ideals soon become enmeshed in
economic necessity, political policy, and international competitiveness.
Aid, far from bringing a better life to millions, has resulted in the unfortunate enrichment of dictators like Marcos, the diversion of domestic
funds from social programs to military budgets (e.g., the Middle East),
and the erosion of an agrarian way of life because the prime beneficiaries
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of foreign aid have often been urban dwellers. Foreign aid has also been
used to subsidize industry and agriculture within the donor nation. This
has resulted in the unhealthy dependence of donor governments on foreign aid programs that aid their own nationals more than the Third
World poor they were designed to assist. The continuation of schemes
that were originally well-intentioned but eventually politicized in a quagmire of vested interests does little to alleviate the lot of the poor in the
developing world. Aid of this type is also characterized as being clearly
exploitive. As Hayter comments, "aid can be regarded as a concession by
the imperialistic powers to enable them to continue their exploitation of
the semi-colonial countries." 8 Aid then becomes " 'a weapon' of the donor's foreign policy." 9
Aid has thus become a masquerade. The very people whose misery
justifies these schemes are the last to be considered when these projects
are proposed and, ironically, they are the first to suffer when the projects
are implemented. To be fair, not all aid has charted the course of private
greed and governmental indifference. The mounting deficits in donor nations have led to a greater awareness of the need to spend aid dollars
wisely. The highly-publicized critiques, written by economists and foreign
aid experts, have exposed the failures of the system and alerted taxpayers
in North America and Europe to the need to watch how their governments are spending public money. The search for alternative strategies in
development aid has resulted in the formulation of proposals for aid that
are, like Tomasevski's, within a framework of human rights principles,
aimed at the very people who need it most, and which show positive beneficial results among the population of developing countries. As Tomasevski comments, "[t]he message of this book is that human rights should be
applied throughout development aid, not only used to evaluate the performance of the recipient governments." 10 Development aid has largely
remained a government-to-government concern despite the obvious success of some non-governmental agencies in targeting aid directly to the
recipient populations. One consequence of the governmental emphasis
has been public disapproval in donor countries when recipient governments are dictatorships which brutally repress their people. The incidence of corruption are also often high in such regimes and the apprehensions of North Americans and Europeans that their tax money may be
subsidizing tyranny and graft are justified in a number of cases. The very
fact that a dictatorial regime receives extensive foreign aid is an indication of its acceptability and legitimacy in the international arena. Such
apparent acceptance internationally gives the regime carte blanche to repress internally. The consequence of foreign aid can thus be the very op-

8. T. HAYTER, AID AS IMPERIALISM (1970), in HUMAN RIGHTS AND FOREIGN POLICY 118
(D. Hill ed. 1989).
9. S. Cunliffe, Economic Aid as an Instrument for the Promotion of International
Human Rights, in HUMAN RIGHTS AND FOREIGN POLICY 118 (D. Hill ed. 1989).
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posite of its intent.
Realization of the negative results of foreign aid led the Congress of
the United States to pass the Foreign Assistance Act in 1974. Section 16
restricted or prohibited assistance "to any government 'which engages in
a consistent pattern of gross violations of internationally recognized
human rights, including torture or cruel, inhumane or degrading treatment or punishment, prolonged detention without charges, or other flagrant denial of the right to life, liberty, and the security of person.' "I'
Former U.S. President Jimmy Carter emphasized the commitment of
his nation to human rights when he said:
"In distributing the scarce resources of our foreign assistance program
we will demonstrate that our deepest affinities are with nations which
commit themselves to a democratic path of development. Towards regimes which persist in wholesale violations of human rights we will
not hesitate to convey our outrage nor will we pretend that our relations are unaffected."' 2 The Idealistic words were, unfortunately, not
matched by actions. The Carter Administration reduced assistance to
three countries (Ethiopia, Uruguay, and Argentina) out of fifty-seven
states which were deemed to have committed gross violations of
human rights. Clearly, the requirements of foreign policy outweighed
the principles of human rights.'"
It has to be emphasized that this is not unique to United States foreign policy. As political scientist Alex Cunliffe points out, "Analysis of the
flow of economic aid from London to the less developed world . . .does
not reveal any enduring, concerted attempts by successive British Governments to utilize the flow of concessional finance for the promotion of
4
international human rights.'
Tomasevski's solutions to this problem, its consequences and ramifications are to incorporate human rights in development aid,"5 and to
"raise human rights issues from the margins of development aid to its
mainstream."'" The experience of the past has proven that the punitive
approach is unrealistic and cannot always be applied, given the primacy
of foreign policy interests and global strategic considerations. The alternative, now gaining popularity, is the promotional approach incorporating
17
human rights, an approach endorsed and espoused by Tomasevski.
This new direction is particularly significant in view of the fact that
the punitive policy penalizes the people for the repressive nature of their
governments. It could be argued that populations living in a dictatorship
are in greater need of expressions and evidence of international concern
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via aid and humanitarian assistance programs. As Tomasevski explains,
"[t]he suspension or discontinuation of aid could further aggravate the
position of the people victimized by the violation of their rights."' 18 She
underscores the implementational problems of the punitive approach.
"[T]he punitive approach had to be confined to the government responsible for gross violations of human rights, and combined with measures to
prevent the worsening of the position of the victims. These included the
conditioning of aid by changes in the human rights policy of the respective government, the re-channelling of aid to non-governmental organizations, the targeting of aid to precisely defined beneficiaries, and the provision of direct assistance to the victims of oppression."' 9 Tomasevski feels
that the punitive approach adopted by the United States Government is
further weakened by the fact that negative assessments of governments
are based not on international determinations but on U.S. perceptions.
The reason why "[t]he United States does not make any reference to
standards and procedures under the international human rights treaties, '' 20 is "because it is not a party to most of them."'2' Cunliffe comments
on U.S. policy during the Reagan era: The "USA could overlook the poor
human rights record of a repressive, but friendly regime provided it was
to the greater perceived threat to human rights,
seen to be in opposition
22
i.e. communism!
The tendency to prefer a promotional approach is reflected in the
recent aid policies of countries like Canada and Norway.2" Lack of consistency, however, is evident in implementation of these principles by the
Canadian Government. "The Canadian practice in applying human rights
criteria involved the decrease of aid to Uganda, Equatorial Guinea, El
Salvador, Guatemala, and Suriname. Critics pointed out that the same
approach was not applied to Zaire, Indonesia, Bangladesh, and
Pakistan."2"
Inconsistency in application, an inability to reach beyond the punitive approach, and the lack of sufficient data on the violations of some of
the most repressive regimes make the universal adoption of a promotional
policy difficult in the near future. Punitive policies can occasionally effect
temporary relief. For example, when the United States declared in January 1986 that it would cut aid to Duvalier's notorious Haitian Government because of its human rights violations, the result was the end of the
Duvalier.regime the following month.2 5
Verbal and written assurances of commitment to a promotional ap-
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proach are meaningless if implementation of this policy is ignored in
practice. The data provided by Tomasevski reveal that donor countries
apply the punitive/promotional approaches sporadically, inconsistently,
and without conviction. Tomasevski believes that "many of the major aid
recipients are among those countries whose governments have been responsible for serious and widespread human rights violations. They include Israel (the largest aid recipient), Mauritania, El Salvador, Honduras, Morocco, Sri Lanka, [and] Haiti. This shows that human rights
violations as an eliminatory criterion in development aid are not
applied." 6
This situation also occurs because of "the lack of criteriafor linking
human rights violations and donors' response."27 and "the lack of use of
the international system for the protection of human rights."' 8
Tomasevski accordingly advocates widespread use of international machinery through the United Nations which "contrary to the practice of
individual donors . . . links violations with aid in a positive rather than
punitive way."29
Cunliffe suggests a similar approach: "[G]iven the universal character
of the principles of international human rights as adopted by the United
Nations, there would seem to be ample justification for developing an economic aid programme within such a remit."3
The reluctance of some donor governments to link human rights to
development aid stems from a perception that human rights are culturally Western in origin and mainly reflect the Euro-American tradition of
Locke, Jefferson, the Glorious Revolution, the American war of Independence, and the French Revolution of 1789. Such a heritage is geographically circumscribed and cannot, it is felt, be extended very easily to fit the
realities of the Afro-Asian cultural past. A case in point, the hesitancy of
Islamic States to accept international human rights instruments as they
pertain to women, is often cited as an indication of the "foreign" nature
of human rights in numerous developing societies.
Those ethnocentric apprehensions are fueled by the views of human
rights advocates like Jack Donnally, 31 who insist on a narrow definition of
human rights which limits their origin to Western society, in effect denying the Afro-Asian and Latin American majority of the world's population
the possibility of national identification with the principles of human
rights. Interestingly, while the champion of democracy, the United States
of America has not ratified "many human-rights treaties, despite its pro-
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fessed commitment to the rights embodied in them, ' 3 2 the African Charter of Human and Peoples' Rights was adopted in 1981,31 thereby proving
Cunliffe's assertion that, "[t]he concept of human rights may well have
Western, philosophical forefathers, but to a large extent, its birthplace is
irrelevant to contemporary international relations."3
In view of the growing global interest in human rights, an almost universal acceptance, at least at the popular level of "the fact that any gov3
ernment can be held accountable for the way it treats its population,1
the time would seem right for an endorsement of the idea of utilizing
human rights in the application of development aid policies. A related
proposal would be "to consider the use of foreign aid more as a 'reward'
to states whose human rights record is judged to be relatively unblemished, rather than as a 'weapon' against repressive regimes.""6
On the practical level, Tomasevski explores the day to day difficulty
inherent in the implementation of human rights in some developing countries which lack adequately trained police forces and effective legal systems and generally have few resources to apply human rights. She asserts
that "[t]he frequent claim that implementation of governments' obligations corresponding to civil and political rights does not require investment is a myth. '37 Leaving aside the issue of abuses and rights violations,
the implementation of human rights requires a carefully-crafted system.
Most of the least developed countries "have yet to establish the essential
political, legal, economic, social, and administrative infrastructure to develop national systems for the protection of human rights."38 Tomasevski
provides the poignant example of Equatorial Guinea where laws could not
even be published because printing facilities were lacking. 9 She further
reveals the extent of this fundamental problem by citing the fact that the
United Nations Organization has recently allotted only 0.7 percent of its
budget ($14 million) to its human rights program. She concludes that
"[tihe United Nations urge[s] governments to adhere to international
''
human rights instruments but provide little incentive. 4
The twin pillars of human rights implementation have to be built
simultaneously in developing societies. Human rights implementation is
not merely a matter of preventing violations, though that is very important. It is also concerned with "creation of conditions for the realization
'
of human rights and fundamental freedoms."42
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Clearly, the debate on human rights and development aid will continue. Tomasevski's recent book is a valuable contribution to the discussion of this controversial aspect of human rights. Whether or not human
rights will figure as a significant criterion in aid policy remains to be seen.
If it does not, the problems created by past policies are likely to continue.
As the donor part of the world comes to realize that strategic and military
considerations, foreign policy interests, and domestic economic concerns
are not necessarily the best criteria to guide the formulation of foreign
aid, there may well be more emphasis on idealism and less on self-interest
in this sphere of international activity. One can only hope that political
leaders will, for once, learn from their past mistakes.

